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U.S. Customs Service 


Treasury Decistons 


(T.D. 84-177) 


Recordation of Trade Name: “THE DRACKETT COMPANY” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Recordation. 


SUMMARY: On March 27, 1984, a notice of application for the rec- 
ordation under section 42 of the Act of July.5, 1946, as amended (15 
U.S.C. 1124), of the trade name “THE DRACKETT COMPANY” 
was published in the Federal Register (49 FR 11743). The notice ad- 
vised that before final action was taken on the application, consid- 
eration would be given to any relevant data, views, or arguments 
submitted in opposition to the recordation and received not later 
than May 29, 1984. No responses were received in opposition to the 
notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “THE DRACKETT COMPANY?” is re- 
corded as the trade name used by The Drackett Company, a corpo- 
ration organized under the laws of the State of Delaware, located 
at 5020 Spring Avenue, Cincinnati, Ohio 45232. The trade name is 
used in connection with the following merchandise manufactured 
in the United States: household care products, including prepara- 
tions for windows, floors, tile, etc.; furniture and silver polishes; 
drain cleaners; air deodorants and disinfectants, etc.; mops and 
brooms. 


DATE: August 22, 1984. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-5765). 
Dated: August 16, 1984. 
Dona.p W. Lewis, 
Director, 
Entry Procedures and Penalties Division. 
[Published in the Federal Register, August 22, 1984 (49 FR 33395)] 





CUSTOMS 
(T.D. 84-178) 


Recordation of Trade Name: “WESTWOOD 
PHARMACEUTICALS, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Recordation. 


SUMMARY: On March 27, 1984, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
U.S.C. 1124), of the trade name “WESTWOOD PHARMACEUTI- 
CALS, INC.” was published in the Federal Register (49 FR 11743). 
The notice advised that before final action was taken on the appli- 
cation, consideration would be given to any relevant data, views, or 
arguments submitted in opposition to the recordation and received 
not later than May 29, 1984. No responses were received in opposi- 
tion to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “WESTWOOD PHARMACEUTICALS, 
INC.” is recorded as the trade name used by Westwood Pharmaceu- 
ticals, Inc., a corporation organizaed under the laws of the State of 
Delaware, located at 468 Dewitt Street, Buffalo, New York 14213. 
The trade name is used in connection with a wide range of der- 
matological products manufactured in the United States. 


DATE: August 22, 1984. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 13801 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: August 16, 1984. 
DonaLp W. LEwis, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, August 22, 1984 (49 FR 33396)] 


(T.D. 84-179) 


Recordation of Trade Name: “ZIMMER, INC.” 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Recordation. 


SUMMARY: On March 27, 1984, a notice of application for the rec- 
ordation under section 42 of the Act of July 5, 1946, as amended (15 
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U.S.C. 1124), of the trade name “ZIMMER, INC.” was published in 
the Federal Register (49 FR 11743-11744). The notice advised that 
before final action was taken on the application, consideration 
would be given to any relevant data, views, or arguments submit- 
ted in opposition to the recordation and received not later than 
May 29, 1984. No responses were received in opposition to the 
notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “ZIMMER, INC.” is recorded as the 
trade name used by Zimmer, Inc., a corporation organized under 
the laws of the State of Delaware, located in Warsaw, Indiana 
46580. The trade name is used in connection with the marketing of 
orthopedic, surgical, patient-care and hospital products manufac- 
tured in the United States. 


DATE: August 22, 1984. 
FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 


ice, 1801 Constitution Avenue, NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: August 16, 1984. 
DonaLp W. Lewis, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, August 22, 1984 (49 FR 33395)] 


(T.D. 84-180) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


July 4, 1984, holiday use rates for July 3, 1984 


Greece drachma: 
July 2, 1984 $0.009047 
July 3, 1984 
July 5, 1984 
July 6, 1984 
Israel shekel: 
July 2-3, 1984 





July 5, 1984 .004085 
July 6, 1984 .004048 
South Korea won: 
July 2, 1984 .001241 
.001240 
.001238 
July 6, 1984 .001237 
Taiwan dollar: 
July 2, 1984 .025202 
July 3, 1984 .025214 
.025240 
July 6, 1984 .025253 


(LIQ-03-01 S:COM CIE) 


Dated: July 6, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-181) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
Greece drachma: 
July 9, 1984 $0.008929 
July 10, 1984 .008981 
July 11, 1984 .008929 
July 12, 1984 .008921 
July 13, 1984 .008889 
Israel shekel: 
July 9-12, 1984 N/A 
July 13, 1984 .003944 
South Korea won: 
.001236 
July 10-11, 1984 .001234 
July 12, 1984 .001233 





July 18, 1984 .001232 
Taiwan dollar: 

July 9, 1984 .025278 

July 10, 1984 .025291 

July 11, 1984 .025297 

July 12, 1984 .025310 

July 18, 1984 .025316 


(LIQ-03-01 S:COM CIE) 


Dated: July 13, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-182) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 


The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
Greece drachma: 
July 16, 1984 $0.008954 
July 17, 1984 .008907 
July 18, 1984 .008889 
July 19, 1984 .008885 
July 20, 1984 .008861 
Israel shekel: 
July 16-19, 1984 N/A 
July 20, 1984 .003743 
South Korea won: 
July 16-18, 1984 .001233 
July 19-20, 1984 .001231 
Taiwan dollar: 
July 16, 1984 .025310 
July 17-18, 1984 .025304 
July 19, 1984 .025323 
July 20, 1984 .025336 





(LIQ-03-01 S:COM CIE) 
Dated: July 20, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-183) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
Greece drachma: 
July 23, 1984 $0.008826 
July 24, 1984 .008814 
July 25, 1984 .008835 
July 26, 1984 .008867 
July 27, 1984 .008830 
Israel shekel: 
July 23-27, 1984 N/A 
South Korea won: 
July 23, 1984 .001230 
July 24, 1984 .001228 
July 25, 1984 .001229 
July 26, 1984 .001230 
July 27, 1984 .001232 
Taiwan dollar: 
July 23, 1984 N/A 
July 24, 1984 025374 
July 25, 1984 .025394 
July 26, 1984 .025413 
July 27, 1984 025432 


(LIQ-03-01 S:COM CIE) 





Dated: July 27, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-184) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

Greece drachma: 

July 30-31, 1984 $0.008749 
Israel shekel: 

July 30-31, 1984 N/A 
South Korea won: 

July 30, 1984 .001230 


July 31, 1984 .001229 
Taiwan dollar: 

July 30, 1984 025471 

July 31, 1984 025491 


(LIQ-03-01 S:COM CIE) 
Dated: July 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-185) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-162 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
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purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


July 4, 1984, holiday use rates for July 3, 1984 
Republic of South Africa rand: 
July 6, 1984 $0.67000 


Venezuela bolivar: 
July 6, 1984 .076336 


(LIQ-03-01 S:COM CIE) 


Dated: July 6, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-186) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-162 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Portugal escudo: 
July 9, 1984 $0.006452 
Republic of South Africa rand: 
July 9, 1984 .67450 
July 10, 1984 .67500 
July 11, 1984 .67200 
July 12, 1984 .67300 
July 13, 1984 .67650 
Venezuela bolivar: 
July 9, 1984 .076336 
July 10, 1984 .077220 
July 11, 1984 .077821 
July 12, 1984 .078431 
July 13, 1984 077821 


(LIQ-03-01 S:COM CIE) 
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Dated: July 13, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-187) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-162 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Brazil cruzeiro: 
July 18-20, 1984 $0.000543 
New Zealand dollar: 
July 16-17, 1984 N/A 
July 18, 1984 .50100 
July 19, 1984 49850 
July 20, 1984 49550 
Portugal escudo: 
July 18, 1984 006452 
Republic of South Africa rand: 
July 16, 1984 .68100 
July 17, 1984 .67300 
July 18, 1984 .66870 
July 19, 1984 .67400 
July 20, 1984 .67000 
Venezuela bolivar: 
July 16, 1984 .077821 
July 17-18, 1984 .076628 
July 19, 1984 .076336 
July 20, 1984 .076923 


(LIQ-03-01 S:COM CIE) 
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Dated: July 20, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-188) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-162 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Brazil cruzeiro: 
July 23, 1984 $0.000543 
July 24-27, 1984 .000532 
New Zealand dollar: 
July 23, 1984 .49380 
July 24, 1984 .49470 
July 25, 1984 .49800 
July 26, 1984 49950 
July 27, 1984 49600 
Republic of South Africa rand: 
July 28, 1984 .64950 
July 24, 1984 .63780 
July 25, 1984 .64000 
July 26, 1984 .64450 
July 27, 1984 .62800 
Venezuela bolivar: 
July 23, 1984 .077821 
July 24-26, 1984 N/A 
July 27, 1984 .078431 


(LIQ-03-01 S:COM CIE) 


Dated: July 27, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 





CUSTOMS 
(T.D. 84-189) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-162 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 

July 30-31, 1984 $0.000525 
New Zealand dollar: 

July 30, 1984 .49430 

July 31, 1984 .49450 
Republic of South Africa rand: 

July 30, 1984 .61400 

July 31, 1984 .60800 
Switzerland franc: 

July 31, 1984 404449 
Venezuela bolivar: 

July 30-31, 1984 078125 


(LIQ-03-01 S:COM CIE) 


Dated: July 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


ERRATUM 


In Customs BULLETIN, Vol. 18, No. 13, dated March 28, 
1984, in T.D. 84-62, the surety on the Bond for the Control of 
Instruments of International Traffic of Kimco Steel Ltd., is 
Washington International Insurance Company. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 15, 1984. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 


Harvey B. Fox, 
Acting Director, 
Office of Regulations and Rulings. 


(C.S.D. 84-72) 


This ruling concerns a procedure approved by the U.S. Customs 
Service to purge foreign assembly plant parts inventories of 
foreign sourced components under item 807.00, TSUS 


Date: December 27, 1983 
File: CLA-2 CO:R:CV:VS 
071336 FF 

This is in response to your letter of January 12, 1983, which en- 
closed for our approval a confidential proposal by (Company Name) 
for purging foreign (Prod.) assembly plants of foreign-sourced parts 
so that all (Prod.) parts sourced in the United States may qualify 
for treatment under item 807.00, Tariff Schedules of the United 
States (TSUS). 

You state that the proposal is intended to apply only to (Product) 
parts which cannot be physically identified to indicate their coun- 
try of origin and that the proposal concerns only those parts which, 
previously sourced in whole or in part in a foreign country, later 
became sourced only in the United States. You further point out 
that the proposal, as described below, is not based on accounting 
techniques but rather relies upon both stockroom control and an 
ultra-conservative calculation of the time over which the assembly 
process is physically purged of a foreign-sourced part in each as- 
sembly plant. 

Under the proposal, the United States and foreign parts are first 
physically segregated in separate areas within the stockroom con- 

12 
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taining the inventory of (Prod.) parts; a separate set of stockroom 
records is maintained for the United States and foreign parts and 
each set of records is adjusted as the parts are released from the 
stockroom to the assembly floor. Following the assembly of the 
(Product Parts) they are usually taken from the assembly line and 
placed in a separate stockroom, referred to as a “safety bank” and 
intended to ensure an uninterrupted flow to the final assembly 
area, although sometimes the (Product Parts) remain on the assem- 
bly floor for direct transportation to the final assembly area; in 
either case the completion of each (Product Parts) is entered into 
the record of this stockroom. As the (Product Parts) (Product Part 
description) come off the assembly line they are placed in a third 
stockroom which serves both as a place to hold the (Prod. Part) 
until they are packaged and shipped from the plant and as another 
“safety bank” to ensure the uninterrupted movement of the assem- 
bly line. All three stockrooms are totally enclosed and only accessi- 
ble to authorized personnel, and each is subject to careful record- 
keeping as products move into and out of them. In addition, all 
(Product Parts) are stored in their respective stockrooms by lots; 
each lot is accompanied by a tag that indicates, among other 
things, the final date of assembly so that the time which any given 
lot spends in the stockroom may be strictly controlled on a first in- 
first out basis. 

The decision to institute the purging process will be made at the 
time that the parts stockroom begins receiving a part that has 
become sourced only in the United States. The foreign-sourced in- 
ventory of that part will be released from the stockroom first, and 
the purging period will commence on the first day of the month fol- 
lowing the date on which the last lot of foreign-sourced parts is re- 
leased from the stockroom. In the event that a new quantity of for- 
eign parts is put in the parts stockroom after the purging process 
has begun, the purging will immediately stop and it will not be re- 
sumed until the last lot of new foreign parts has been released-to 
the assembly floor. 

The purging time itself is based on the maximum amount of time 
required for a part to move from the parts stockroom through the 
assembly process and to leave the plant for exportation. The total 
time, initially expressed in working days, is based on both actual 
assembly time and time in the safety banks. In each case the stated 
assembly time assumes that every (Product Parts) will require 
repair at every step in the assembly process that calls for repair 
even though such repairs are not always necessary; salvaged parts 
resulting from repair during the assembly process will not be re- 
turned to the parts stockroom, and one month before the comple- 
tion of the purging process the assembly plant will scrap any parts 
undergoing purging that are left over from repair and that have 
not yet been salvaged and returned to the assembly process. The 
assembly time for each part varies according to whether the (Prod.) 
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is (Product Description) and as to whether the part for each type of 
(Prod.) is a (Name) part or another type of part. The stated maxi- 
mum number of days for assembly for each type of part is multi- 
plied by three in order to calculate the purging time, and the total 
purging time expressed in working days is derived by adding the 
resulting figures to the total safety bank time which is the same 
for all three types of (Prod.) (i.e, (No.) days for (Name) parts and 
(No.) days for other parts). The purging times as expressed in work- 
ing days are converted to calendar months by dividing those times 
by five (representing a five-day week) and by then dividing the re- 
sulting figure by 4.33 (representing the number of weeks in an av- 
erage month). The resulting purging times to be used by (Co.) thus 
are as follows: (No.) and (No.) months, respectively, for (Name) 
parts and other parts of (Product); (No.) and (No.) months, respec- 
tively, for (Name) parts and other parts of (Product); and (No.) and 
(No.) months, respectively, for (Name) parts and other parts of 
(Product). It is stated that these purging times reflect the current 
experience of (Co.) and that they will be adjusted if future experi- 
ence indicates the need to do so. 

You further state that the development, control, and audit of the 
purging process, wherever it is used, will be the responsibility of a 
unit at (Co.) headquarters called Corporate Customs Compliance 
(CCC). Each foreign assembly plant will notify the CCC in writing 
when the last lot of foreign-sourced parts is released from the parts 
stockroom, and the CCC will then advise the foreign assembly 
plant in writing that the purging process has commenced in accord- 
ance with the applicable timetable. The foreign assembly plant will 
notify the CCC in writing when the purging process has been com- 
pleted, and the CCC will in turn advise the assembly plant in writ- 
ing that the American Components List is being revised to include 
the purged part; the assembly plant will be able to show the part 
as eligible for treatment under item 807.00, TSUS, on the commer- 
cial invoice only upon receipt of written notification from the CCC. 
Each foreign assembly plant will be required to prepare written 
procedures to ensure compliance with the proposed purging proc- 
ess, and those written procedures must be approved by the CCC 
before the plant may use the purging process. Finally, each plant 
will be required to maintain adequate written records of the purg- 
ing process which will be subject to audit by (Co.). 

In conclusion, you point out that the purging proposal is limited 
to foreign assembly plants of (Co.) and that for the time being it is 
not proposed to have the purging process used by independent pro- 
ducers which supply (Prod.) products to (Co.). In view of the con- 
servative approach upon which the purging proposal is stated to be 
based, you suggest that it will for all practical purposes ensure that 
all foreign parts are eliminated from the assembly process so that 
compliance with the language of item 807.00, TSUS, will be as- 
sured. You therefore suggest that the Customs Service has the dis- 
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cretion to accept the proposed purging process so that item 807.00, 
TSUS, treatment is not forever denied to parts that had been 
sourced abroad at any time in the past. 

As you are aware, the Customs Service has consistently taken 
the position that under section 10.24, Customs Regulations, an al- 
lowance under item 807.00, TSUS, may be granted only if the im- 
porter can demonstrate, for each and every entry for which the al- 
lowance is claimed, that those components claimed to be products 
of the United States are, in fact, products of the United States. In 
addition to the documentary materials required to be presented 
with each entry, the importer and assembler are required to estab- 
lish reliable controls, which include the strict physical segregation 
of United States and foreign components and the maintenance of 
any other records pertaining to the United States components, so 
that the district director can identify by audit, if necessary, the 
specific components of United States origin in particular shipments 
for which an item 807.00, TSUS, allowance is claimed. In those 
cases where United States and foreign components had been com- 
mingled in the foreign assembly operation with the result that the 
importer could not substantiate the precise quantity and value of 
United States components in a given shipment, we have ruled that 
various accounting procedures such as the aggregate quantity 
method or the cost ratio method could not be used to support a 
claim for item 807.00, TSUS, treatment on the imported merchan- 
dise. 

In light of the statutory and regulatory requirements for tariff 
treatment under item 807.00, TSUS, we cannot approve the purg- 
ing proposal specifically as set forth in your letter. However, we 
also recognize that the strict requirements for entry under item 
807.00, TSUS, would make it almost impossible for your client to 
obtain item 807.00 treatment within a reasonable period of time 
after parts become sourced only in the United States, and we 
agree, in principle, that the Customs Service should not forever 
preclude such tariff treatment on those parts so long as the risk of 
having foreign-sourced parts treated under item 807.00 may be re- 
duced to a negligible level. Accordingly, we are prepared to ap- 
prove the purging proposal for a trial period not to exceed one year 
from the date of this letter, subject to your client’s compliance with 
the following conditions which shall apply in addition to those spe- 
cifically proposed in your letter: 

1. The purging procedure will be limited to the foreign (Product) 
assembly plants of your client and thus will not apply to independ- 
ent suppliers of parts to your client. 

2. The purging process is approved only for the purpose of allow- 
ing conversion from foreign-source to domestic-source parts, and 
will not be used to flip-flop back and forth between foreign and do- 
mestic parts. 


451-133 O - 84 - 3 
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3. A separate purging process, and records relating thereto, shall 
be instituted for each individual part. No part shall be eligible for 
the purging process without the prior agreement of the Customs 
Service that the part is incapable of being marked in some way to 
indicate the country of origin. 

4. There shall be no reduction of the purging times set forth 
above during the trial period. 

5. Separate sets of stockroom inventory records shall be main- 
tained for each United States and foreign part and shall include 
records pertaining to the arrival of each shipment of parts in the 
plant, including the name and address of the manufacturer, the 
date of arrival in the plant, and the number of such parts covered 
by each arriving shipment. 

6. All assembled (Product, Product Parts) shall be sent to the ap- 
propriate safety banks; thus, no (Product Parts) (Prod. Part) shall 
be allowed to pass directly to the final assembly area. (Product 
Parts) shall be withdrawn from the safety banks by lot on a first 
in, first out basis. 

7. (Co.) shall notify the Customs Service of the date that a given 

part has successfully undergone the purging process and of the 
first shipment that contains such part. 
_ 8. Copies of all correspondence between the foreign assembly 
plant and the CCC unit at your client’s headquarters, as well as 
copies of the written procedures applicable to the purging process, 
shall be maintained at each assembly plant. 

As concerns the specific records which will be created in connec- 
tion with the purging process, it is understood that those records 
are required to be created only during the purging period applica- 
ble to each specific part; retention of those records shall be gov- 
erned by the provisions set forth in section 162.1c, Customs Regula- 
tions. In addition, those records as well as the foreign assembly op- 
eration itself may be the subject of periodic audits by the Customs 
Service during or after the trial period in order to determine com- 
pliance with the conditions under which the purging process is ap- 
proved. Following termination of the trial period and provided that 
compliance with the requirements for duty under item 807.00, 
TSUS, has been reasonably demonstrated, we may be in a position 
to approve application of the purging procedure for a more ex- 
tended period of time. 
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(C.S.D. 84-73) 


This ruling holds that an article produced in a Foreign Trade 
Zone, exported from the zone, and then later imported into the 
Customs territory is subject to the import laws applicable to 
like articles manufactured in a foreign country. (19 U.S.C. 81c) 


Date: February 15, 1984 
File: FOR-1-CO:R:CD:D 
216575 R 

Issues: 

1. Whether cutting nonprivileged foreign status fabric in rolls 
into the bow tie shape of a vacuum cleaner bag is a manufacture in 
a foreign-trade zone? 

2. Whether cutting nonprivileged foreign status fabric in rolls is 
governed by 19 CFR 146.13? 

3. Whether 19 CFR 146.48 sets the procedure for exportation of 
an article made in a foreign trade zone? 

4. Whether the sixth proviso to section 3 of the Foreign-Trade 
Zones Act of 1934, as amended (19 U.S.C. 81c) controls on the im- 
portation of an article made in a foreign trade zone from nonprivi- 
leged foreign status merchandise? 

Facts: Foreign fabric on rolls is admitted in a zone as nonprivi- 
leged status merchandise. In the zone the fabric is cut into a bow 
tie shape about 38 inches in length, about 17 inches in width at the 
two ends, and about 14 inches in width in the middle. That article 
is exported from the zone to a foreign country for further process- 
ing into a vacuum cleaner bag. The finished bag will then be im- 
ported into the United States with a claim for an exemption under 
item 807.00, Tariff Schedules of the United States (TSUS). 

Law and analysis: In a decision published as C.S.D. 81-44 the 
Customs Service held that certain operations on pipe constituted a 
manufacture for drawback purposes and were a substantial trans- 
formation of the imported merchandise. The cutting of the fabric 
from a roll into a bow tie shape dedicates that shape to a particu- 
lar use. The operation changed the fabric’s use and character, if 
not its name. As such, the operation is a manufacture on the prin- 
ciples set in the case of U.S. v. International Paint Co., Inc., 35 
CCPA 87, 93-95, CAD 376 (1948), and is a substantial transforma- 
tion within the principles set in the case of Midwood Industries, 
Ine. v. U.S., 64 Cust. Ct. 499, 507, CD 4026 (1970). 

The reliance on 19 CFR 146.13 is misplaced. The statutory basis 
for the provision was the amendment to section 562 of the Tariff 
Act of 1930 by the Customs Administrative Act of 1938. Act of June 
25, 1938, Pub. L. 75-679, section 25, 52 Stat. 1077, 1088. The pur- 
pose of the amendment was to give to the Secretary of the Treas- 
ury discretion to allow manipulations to be done elsewhere than in 
bonded warehouses. S. Rept. 2677, 75th Cong., 8 (1938); Congression- 
al Record, Senate, page 6019 (April 1, 1938); and an undated memo- 
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randum entitled “Amendments To Be Proposed By Treasury to 
H.R. 8099, Pending Before The Senate Finance Committee;” page 2. 
The argument has two weaknesses. The provision relied on, 19 CFR 
146.13, requires compliance with the statute, 19 U.S.C. 1562 and 19 
CFR 19.11. The statute expressly proscribes manufacturing. It is in- 
consistent to argue that the operation is a manufacture for the pur- 
pose of item 807.00, TSUS, but is not a manufacture for the pur- 
pose of 19 U.S.C. 1562. Further, by its very terms 19 CFR 146.13 
requires compliance with 19 CFR 19.11. Paragraph (e) of 19 CFR 
19.11 requires that in order for merchandise to be manipulated out- 
side of a Customs bonded warehouse the merchandise must be en- 
tered for warehouse or for consumption. 

Reliance on 19 CFR 146.48 is also misplaced. That provision regu- 
lates the entry of merchandise from a zone to the Customs terri- 
tory and not merchandise that is to be exported from a zone to a 
foreign country. Exportation of merchandise from a zone is regulat- 
ed by 19 CFR 146.44. 

Because the proposed manufacture is to be done in a zone, the 
Foreign Trade Zones Act of 1934, as amended (19 U.S.C. 81la-u), 
controls. The sixth proviso to 19 U.S.C. 81c provides that an article 
produced in a zone and exported from the zone and then later im- 
ported into the Customs territory is subject to the import laws ap- 
plicable to like articles manufactured in a foreign country. The 
proviso makes such articles dutiable and taxable as if manufac- 
tured in a foreign country. S. Rept. 1107, 81st Cong. (1949). The 
purpose of the provision is to prevent the duty avoidance scheme 
proposed here. 

Holdings: 

1. Cutting fabric in rolls into a bow tie shape that is to be made 
into a vacuum cleaner bag is a manufacture. 

2. The provisions of 19 CFR 146.13 have no application to 
nonprivileged foreign status merchandise that is manufactured into 
another article in a foreign trade zone. 

3. The provisions of 19 CFR 146.48 have no application to articles 
made in a zone from nonprivileged foreign status merchandise 
when those articles are removed from a zone for exportation. 

4. The sixth proviso of 19 U.S.C. 81c controls the subsequent duty 
treatment of articles that are made in a zone, exported, and then 
imported back into the Customs territory. 
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(C.S.D. 84-74) 


This ruling concerns the denial of a reconsideration of a waiver 
of the coastwise laws to provide a coal topping-off service at 
the mouth of a bay by a foreign-flag vessel. 46 U.S.C. 883 pro- 
hibits the transportation of merchandise between points in the 
United States on foreign-flag vessels and the proposed coal top- 
ping-off operation was found to have no national defense justi- 
fication 


Date: February 22, 1984 
File: VES-2-CO:R:CD:C 
106542 HS 

This is in response to your letter of August 2, 1983, requesting 
reconsideration of the request by (Company Name), for a waiver of 
the coastwise laws to provide a coal topping-off service at the 
mouth of the Delaware Bay with foreign-flag vessels. The previous 
waiver request was denied on March 7, 1983. 

The service for which (Co.) seeks a waiver involves partially load- 
ing supercolliers from Hampton Roads, Virginia; Baltimore, Mary- 
land; or Philadelphia, Pennsylvania, with coal and taking them to 
the protected waters of the Delaware Bay where there is 60 feet of 
water. Simultaneously, self-unloading foreign-flag vessels will load 
coal at these same ports, then meet the supercolliers in the anchor- 
age area of the Delaware Bay where they will transfer their coal to 
top-off the supercolliers. A waiver is needed because 46 U.S.C. 883 
prohibits the transportation of merchandise between points in the 
United States on foreign-flag vessels. 

In your letter of August 2, 1983, you state the reason (Co.) makes 
this request for reconsideration of the March 7, 1983, denial is that 
there appears to be a substantial question whether vessels built 
and documented in the United States will provide an off-shore top- 
off service promptly. According to your letter, a regularly sched- 
uled top-off service would be “valuable” for our coal exports, our 
coal mine unemployment, and so many other aspects of our foreign 
and domestic policy. 

As you are aware, the Secretary of the Treasury has the author- 
ity to waive compliance with the coastwise laws (i.e., 46 U.S.C. 883) 
only “if necessary in the interest of national defense” (Act of De- 
cember 27, 1950, 64 Stat. 1120). 

Five federal agencies have responded to our request for their 
comments on the national defense implications of (Co.) proposed op- 
eration. The Maritime Administration of the Department of Trans- 
portation (MARAD) advised us that there is no defense justification 
in the sense of a strengthened maritime industry for granting a 
Jones Act waiver to CSL. The Department of Defense (DOD) ad- 
vised that there were no direct interests of DOD that could war- 
rant granting the requested waiver. 

The Department of the Interior has advised that the proposed 
coal topping-off operation will have no bearing on the national de- 
fense capability of the Nation, nor will it significantly affect the 
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production levels of the United States coal operators by making 
coal more attractive to foreign markets. 

According to the Department of Energy (DOE), the United States 
coal industry is currently in an overcapacity situation, and coal 
production capability and resources in this country are sufficient to 
meet all forecasted requirements. Granting (Co.) request, DOE 
states, may result in a modest increase in coal exports, but would 
not be expected to increase appreciably domestic coal availability 
or the availability or designation of any other source of energy for 
the United States. In addition, DOE states that granting (Co.) re- 
quest is not likely to further significantly the national defense ob- 
jective of assisting our allies to find secure and economic alterna- 
tives to increased reliance on insecure energy supplies. Since the 
United States is only one of several alternative secure sources of 
coal, the modest increase in United States coal exports to our allies 
that might result from granting (Co.) request will not lessen signifi- 
cantly their dependence on insecure energy sources. 

The International Trade Administration of the Department of 
Commerce has advised that their original position still stands; that 
is, the mere classification of United States coal as a commodity 
contributing to the United States national defense is not in itself a 
sufficient condition to grant the waiver. 

After a complete review of your request, including consideration 
of all the comments received and the applicable statutory require- 
ments, we are unable to determine that the waiver you request is 
in the interest of national defense. Accordingly, your request for a 
waiver is denied. 


(C.S.D. 84-75) 


This ruling holds that an endorsement executed by a Govern- 
ment transportation officer at the port of exportation is suffi- 
cient documentation to support uncertified notice of exporta- 
tion for proof of exportation under drawback law (19 CFR 
191.52(c(2)) 


Date: March 1, 1984 

File: DRA-1-09-CO:R:CD:D 

216429 B 
Issue: Will an endorsement such as that set out in section 
22.9(bX(2) of the former drawback regulations, executed by a Gov- 
ernment transportation officer at the port of exportation, suffice as 
supporting documentation to prove exportation for the supplier of 
goods to the Government in accordance with section 191.52 of the 

current Customs Regulations? 

Facts: A broker for suppliers of merchandise exported by the 
Government with drawback notes that a section of the former 
drawback regulations, section 22.9(b), which sets forth the method 
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of proof of exportation for such suppliers, has no counterpart in the 
new drawback regulations, 19 CFR Part 191, effective December 12, 
1983. The broker asks if execution of a Notice of Exportation, Cus- 
toms Form 7511, in the mode set out in former section 22.9(b), C.R., 
will suffice to prove exportation for purposes of the present applica- 
ble regulations, sections 191.52 and 191.53, Customs Regulations. 

Law and analysis: The current Customs Regulations, 19 CFR 
Part 191, are the first renovation of the drawback regulations in 
almost 25 years. Part 191 was promulgated to modernize and rid 
the regulations of excess verbiage. Excess verbiage most commonly 
results in excess burdens on both the public and Customs in admin- 
istration of the laws within our jurisdiction. To this end, it was be- 
lieved that no special provision was needed in the new regulations 
pertinent to a supplier of goods to the Government proving expor- 
tation so he could obtain drawback. Therefore, no counterpart to 
section 22.9(b) of Part 22 (19 CFR 22.9(b)) was included in the re- 
vised regulation. 

That section provided in subsection (1) that when the certified 
notice of exportation procedure was used by such suppliers, three 
copies of the notice of exportation (CF 7511) were to be filed by the 
exporter or his agent. Subsection (2) of that section required an en- 
dorsement to be placed on the CF 7511 for later execution by the 
Government Transportation Officer at the port of exportation. The 
endorsement named the actual shipper of the merchandise and 
contained language certifying lading of the merchandise and depar- 
ture of its conveyance. Under subsection (8) of that section, the 
Transportation officer was to certify exportation on the original CF 
7511, mark “Copy” on the remaining two copies of the CF 7511, 
and return the original and one copy to the person who presented 
the CF 7511 (the supplier) for certification. The foregoing is an ex- 
ample of what we considered to be surplusage in the former Part 
22. In drawing up present Part 191 we believed that establishing 
means for all drawback claimants to prove exportation would ac- 
complish uniformity in this aspect of drawback. Therefore, for 
those not using the summary procedure set out in section 191.53, 
exportation may be proved by all claimants under the certified or 
uncertified procedures set out in section 191.52 of the regulations. 
Suppliers to the Government are directed in section 191.55(b) to use 
either the certified or uncertified method, or the exporter’s summa- 
ry procedure, to meet the proof of exportation requirement. Under 
the provisions of 22.9(a) of the former regulations, suppliers to the 
Government were denied the privilege of exporter’s summary. 

Under section 191.52(c)(2) of the regulations, an uncertified notice 
of exportation shall be supported by documentary evidence of ex- 
portation, such as bills of lading, air waybills, etc., or certified 
copies therefor issued by the exporting carrier. Supporting docu- 
mentary evidence shall establish fully the time and fact of exporta- 
tion and the identity of the exporter. The endorsement required by 
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former section 22.9(b\(2), when executed by the Government trans- 
portation officer on the notice of exportation, established the facts 
of time, place, and manner of exportation of specific merchandise. 
Only he who has knowledge of an event can certify it occurred. See 
C.S.D. 82-59. 

We stated in C.S.D. 79-254 that although the papers (bills of 
lading, air waybills, etc.) are not exclusive and a variety of docu- 
ments may be used to support uncertified notices of exportation, 
the document used, if accepted by Customs, must emanate for the 
exporting carrier, unless such exportation can be proved by “any ad- 
ditional evidence required by Customs officers.” (Italics added). Sec- 
tion 191.52 does not have the “any additional evidence” language 
found in section 22.7(c) of the former regulations, and a restrictive 
reading of the regulations would leave no alternative other than a 
requirement that any supporting evidence must emanate from the 
carrier. 

However, the manufacturing drawback law requires importation, 
use in manufacture, and exportation. The law does not dictate how 
exportation shall be proved. To this end, we have taken a liberal 
view as to how exportation may be proved, because an agency regu- 
lation (and presumably a ruling) cannot expand the reach of a stat- 
ute. Hart and Miller Islands Area Environmental Group, Inc. et al. 
v. The Corps of Engineers of the United States, 459 F. Supp. 279 
(U.S.D.C. Maryland 1978). Nor can a regulation be construed to 
reduce or restrict rights granted under a statute. Therefore, Cus- 
toms will accept the best evidence available to prove exportation. 
What the best evidence is varies from case to case. As for the in- 
stant case, the endorsement executed by the Government Transpor- 
tation Officer is not “issued by the exporting carrier.”’ 

Nevertheless, such an executed endorsement is a certification for 
the facts of time, place, and carrier in relation to the exportation of 
specific merchandise from a Government officer to another Govern- 
ment officer. It can hardly be argued that such an endorsement ap- 
pearing on or attached to a notice of exportation does not support 
or prove the fact of exportation for purposes of the drawback law. 

Holding: An endorsement such as that set out in section 
22.9(b\(2) of the former drawback regulations, executed by a Gov- 
ernment transportation officer at the port of exportation, either on 
or attached to a notice of exportation, is considered sufficient sup- 
porting documentation to support the fact of exportation by suppli- 
ers of articles and materials to the Government under the uncerti- 
fied procedure set out in section 191.52(c)(2) of the present draw- 
back regulations. We realize this is the uncertified procedure and 
that under former section 22.9(b\(1) this endorsement procedure 
was used when the supplier elected to use the certified notice of 
exportation method. Under the new regulations, only a Customs of- 
ficer may certify a CF 7511. 
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(C.S.D. 84-76) 


This ruling holds that time constraints imposed by protest stat- 
ute (19 U.S.C. 1514) are not applicable to petitions for relief 
from duty on foreign repairs filed pursuant to 19 U.S.C. 
1466(d)(2) 


Date: March 22, 1984 
File: VES-13-18-CO:R:CD:C 
106613 JM 

This ruling concerns a petition for relief from the duty incurred 
under 19 U.S.C. 1466 on the cost of foreign repairs to an American- 
flag vessel. 

Issues: 

1. Whether a petition for remission of duty on foreign repairs 
filed pursuant to 19 U.S.C. 1466(d) is subject to the time constraints 
imposed by 19 U.S.C. 1514, the statute concerning protests. 

2. Whether duty on certain repairs accomplished by regular 
members of the crew of the vessel is subject to remission under 19 
U.S.C. 1466(d)(2). 

Facts: The subject vessel arrived in the United States on Febru- 
ary 16, 1982, at Norfolk, Virginia, from Bantry Bay, Ireland. Vessel 
Repair Entry 82-129125-0 was filed showing that repairs were 
made to the starboard main engine and to the radar in Ireland. In 
describing the repairs to the engine, the vessel repair entry states, 
“Changed out Stbd. turbocharger on stbd. main eng. Turbocharger 
purchased and shiped from New Orleans, LA, it is American 
made.” With respect to the cost of repairs to the engine, the vessel 
repair entry states, “Cost unknown, turbo shipped from New Orle- 
ans and installed by ships crew, all American citizens.” An applica- 
tion requesting relief was filed which stated that the “repairs were 
through no fault of the owners or crew of the vessel.” 

On September 30, 1983, the vessel repair entry was liquidated 
and a bill was issued covering duty of $17,500 on the repairs to the 
engine and duty of $725.50 on the repairs to the radar. A handwrit- 
ten note appearing on the liquidated entry states, “Claim for remis- 
sion denied—No casualty shown. Note—Turbocharger item may 
not be dutiable if purchased in U.S. by owner also labor N.D. 19 
U.S.C. 1466(d\(2) referred to Liquidation.” A protest dated Decem- 
ber 22, 1983, was mailed to the Regional Commissioner of Customs, 
New York Region. By a form letter dated January 5, 1984, Customs 
returned the protest to counsel for the vessel’s owner (hereafter 
Counsel) with instructions that the protest should be filed at Nor- 
folk. The protest, which was mailed to the Distict Director of Cus- 
toms at Norfolk and received on January 17, 1984, was denied be- 
cause it was untimely filed in that it was received more than 90 
days after liquidation of the entry. In a letter dated March 2, 1984, 
Counsel has submitted a manufacturer’s affidavit showing that the 
turbocharger was manufactured in the United States in support of 
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the claim for remission of duty. Counsel does not request remission 
of duty on the cost of repairs to the radar. 

Law and analysis: Title 19, United States Code, section 1466, pro- 
vides in pertinent part for an ad valorem duty of 50 percent of the 
cost of foreign repairs to a vessel documented under the laws of the 
United States to engage in the foreign or coastwise trade. Subsec- 
tion 1466(d)\(1) provides that the Secretary of the Treasury is au- 
thorized to remit or refund such duties if the owner or master fur- 
nishes good and sufficient evidence that the vessel was compelled 
by stress of weather or other casualty to put into such foreign port 
to make repairs to secure the safety and seaworthiness of the 
vessel to enable her to reach her port of destination. Subsection 
1466(d)(2) provides that the Secretary of the Treasury is authorized 
to remit or refund such duties if the owner or master presents good 
and sufficient evidence that such equipments or parts thereof or 
repair parts or materials were manufactured or produced in the 
United States and installed by residents of the United States or 
members of the regular crew of the vessel. 

Title 19, United States Code, section 1514, states in pertinent 
part that decisions concerning “classification and rate and amount 
of duties chargeable” shall become final and conclusive upon all 
persons unless a protest is filed within 90 days of the notice of liq- 
uidation or reliquidation. Accordingly, the liquidator’s decision that 
the costs of repairs are subject to duty under 19 U.S.C. 1466(a) is 
final and the entry cannot be reliquidated. 

Counsel’s protest, which is being treated as a petition for relief, 
does not deny that the repairs to the engine are subject to duty 
under 19 U.S.C. 1466(a). Counsel is seeking remission of duty under 
19 U.S.C. 1466(d)(2), based on the claim that the turbocharger used 
in repairing the engine was manufactured in the United States and 
installed by members of the regular crew of the vessel. 

Prior to the amendment of section 4.14, Customs Regulations, by 
T.D. 80-237, the last sentence of section 4.14(e) stated, “Inasmuch 
as an unprotested liquidation insofar as it relates to the classifica- 
tion of items under section 466(a) of the Tariff Act of 1930, as 
amended, is final at the expiration of 90 days, a subsequent appli- 
cation in regard to such classification cannot be considered in the 
absence of a timely protest.” The clear implication in section 4.14(e) 
was that an application for remission (as opposed to a classification 
relief application) is not subject to the time constraints of 19 U.S.C. 
1514. 

While the last sentence of former section 4.14(e) was omitted 
from the amendment, its content was incorporated into two new 
sections (section 4.14(f) and 4.14(d)\(1Xv)). Section 4.14(d)\(1)(v), Cus- 
toms Regulations, provides in part that reliquidation is not re- 
quired if a decision involves remission of duty as provided by 19 
U.S.C. 1466(f(2) because repair parts were manufactured or pro- 
duced in the United States and installed by members of the regular 
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crew of the vessel. Accordingly, the relief provided by 19 U.S.C. 
1466(d)(2) is still available beyond the 90-day period following liqui- 
dation. This is in agreement with a decision of the U.S. Court of 
Customs and Patent Appeals in the case of Farrell Lines, Inc. v. 
U.S. 657 F. 2d 1214 (1981). 

The record before this office discloses the date on which the pro- 
test was returned to Counsel by Customs at New York but does not 
disclose the date on which the protest was received in the New 
York Region. Since it appears that the protest was received by Cus- 
toms in New York less than one week beyond the 90-day period fol- 
lowing liquidation and possibly within such 90-day period, we be- 
lieve that Counsel exercised reasonable care in seeking relief and 
all information submitted by Counsel is being considered as a peti- 
tion for relief. 

The manufacturer’s affidavit submitted by Counsel shows that 
the subject turbocharger was manufactured by General Motors 
Corporation in La Grange, Illinois. Since the turbocharger was in- 
stalled by regular members of the crew of the vessel, duty on the 
cost of the turbocharger is subject to remission under the provi- 
sions of 19 U.S.C. 1466(d)(2). 

Holdings: 

1. A petition for remission of duty on foreign repairs filed pursu- 
ant to 19 U.S.C. 1466(d) is not subject to the time constraints im- 
posed by 19 U.S.C. 1514. Since it appears that Counsel in the sub- 
ject case used reasonable care in seeking relief, the petition for 


relief will be considered despite the fact that it was not filed timely 
at Norfolk. 

2. The repairs to the starboard main engine were made by the 
regular crew of the vessel utilizing a turbocharger manufactured in 
the United States. Accordingly, duty on the cost of the repairs to 
the starboard main engine is remitted as provided by 19 U.S.C. 
1466(d)(2). 


(C.S.D. 84-77) 


This ruling holds that the subject combination clock-radio and 
telephone constitute an entirety when imported together, and 
is properly classifiable in item 688.43, TSUS 


Date: March 26, 1984 

File: CLA-2:CO:R:CV:VS 

071586 SC 
We have your letter of December 13, 1983, on behalf of your 
client, the (Company Name) in which you inquire as to the tariff 
status of a clock radio wired to receive a telephone. The clock radio 

was the subject of our letter 071541 dated September 29, 1983. 

The merchandise is described as a clock radio having an exterior 
design which includes a “cradle” in which is placed a one-piece 
corded telephone. You state that the telephone is a complete unit 
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capable of operating without attachment to the clock radio, and 
that there is no electrical connection between the clock radio and 
the telephone. Located in the “cradle” is a switch which acts to 
mute the radio sound when the telephone is removed. An LED is 
also activated on the radio dial when the telephone is removed 
from the “cradle”. The radio and the telephone will be imported 
together. 

Item 911.95, Tariff Schedules of the United States (TSUS), pro- 
vides for the free entry of entertainment broadcast band receivers 
valued not over $40. each (however provided for in schedule 6) in- 
corporating timekeeping or time display devices, not in combina- 
tion with any other article, and not designed for motor vehicle in- 
stallation. 

The issue presented is whether the radio, which incorporates a 
timekeeping or time display device, is in combination with the tele- 
phone. 

You urge that the RP-700S is not an entirety and, therefore, 
should not be considered as an article in combination with the tele- 
phone. 

There are no ironclad rules or universally applicable principles 
for determining whether merchandise should be classified and 
dutied as entireties, and there are a number of criteria to be con- 
sidered which may lead to “contrary conclusions depending upon 
what criteria are given controlling effect’. Nichimen Co., Inc. v. 
United States, Slip Op. 83-28 (1983). 

In Altman & Co. v. United States, 13 Ct. of Cust. Appls. 315, 318, 
T.D. 41232 (1925), the court said: 


If an importer brings into the country, at the same time, cer- 
tain parts, which are designed to form, when joined or at- 
tached together, a complete article of commerce, and when it is 
further shown that the importer intends to so use them, these 
parts will be considered for tariff purposes as entireties, even 
though they may be unattached or inclosed in separate pack- 
ages, and even though said parts might have a commercial 
value and be salable separately. 


Webster’s New World Dictionary, Second College Edition, defines 
the term “combination” as a combining or being combined, a thing 
formed by combining. 

The telephone and the clock radio are to be imported together. 
The merchandise will be advertised, bought, and sold as a unit. 
While the telephone will function either with the clock radio or 
without the clock radio, it requires a properly formed cradle to dis- 
connect the switch on the telephone when it is not in use. The 
clock radio provides the required cradle. A specially designed 
switch in the “cradle” operates to mute the radio sound when the 
telephone is removed. The “cradle” is specifically designed to ac- 
commodate the telephone. An extension cord connects the tele- 
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phone to the radio. An LED on the radio dial is also activated 
when the telephone is removed. The structural relationship be- 
tween the telephone and the clock radio, when imported together, 
is a “combining” which results in a combination within the mean- 
ing of the tariff schedules. 

Accordingly, we conclude that the subject merchandise consists 
of a broadcast band receiver incorporating timekeeping or time dis- 
play devices in combination with another article, a telephone; and 
that as imported it constitutes an entirety, and, as such, is properly 
classifiable in item 688.48, TSUS, as an electrical article not spe- 
cially provided for, dutiable at the rate of 4.5 percent. The mer- 
chandise is not eligible for duty free treatment under item 911.95, 
TSUS. 


(C.S.D. 84-78) 


This ruling holds that the price arrived at under a formula 
which takes currency fluctuations into account may represent 
transaction value (19 CFR 152.103(a)(1)) 


Date: March 30, 1984 
File: CLA-2 CO:R:CV:V 
543094 MK 
To: Deputy Assistant Commissioner, Regulatory Audit, Los Ange- 
les, California 90053. 
From: Director, Classification and Value Division. 
Subject: Reductions in the Price Paid or Payable Caused by Curren- 
cy Fluctuations; I.A. 110/83. 

This refers to your memorandum of May 23, 1983 (received from 
the CIE on September 9) and subsequent comments by you and the 
attorney for the importer, (Company), requesting advice concerning 
video games imported from unrelated firms in Taiwan in April 
through December 1981. 

The merchandise in question was imported pursuant to contracts 
with the Taiwanese manufacturers which provided that: 


If a revaluation or devaluation of the NT dollar in relation 
to the U.S. dollar of 5 percent or greater takes place, then (Co.) 
and the manufacturer will equally split the net cost affected by 
this currency change. The above exchange is based on NT 
$36.00 to U.S. $100. 


In August 1981 a devaluation of the NT dollar affected transac- 
tions between the importer and the Taiwan manufacturers. In May 
1982 they issued refunds to the importer for shipments imported 
during August-December 1981. 

Originally, you contended that these adjustments were precluded 
from consideration by section 402(b)(4)(B) of the Trade Agreement 
Act of 1979 which provides that: 
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Any rebate of, or other decrease in, the price actually paid 
or payable that is made or otherwise effected between the 
buyer and the seller after the date of importation of the mer- 
chandise into the United States shall be disregarded in deter- 
mining the transaction value * * * 


However, on the basis of several Headquarters rulings and an ad- 
ditional submission by the attorney, you now conclude that the im- 
porter’s position is valid with regard to taking currency adjust- 
ments into account in arriving at transaction value. 

The attorney cites section 152.103(a\(1), Customs Regulations, 
which provides that the price paid or payable: 


* * * will be considered without regard to its method of deri- 
vation. It may be the result of discounts, increases, or negotia- 
tions, or may be arrived at by the application of a formula, 
such as a price in effect on the date of export in the London 
Commodity Market. * * * 


He cites various Headquarters rulings including TAA Nos. 19, 47, 
and 60, which have permitted the use of a formula to determine 
the price paid or payable, even though in some cases the actual 
price paid or payable under the formula would not be known until 
some time after importation. 

He submitted documentation which established that even though 
the manufacturers made the payments to the importer subsequent 
to importation, the operative dates for each shipment which deter- 
mined what exchange rates would be used to calculate the sum 
owed to the importer under the contracts in every instance ante- 
dated the importation of the merchandise. 

The attorney also submitted copies of correspondence between 
the importer and the manufacturers which established that the 
delay in the final payments by the manufacturers was the result of 
disagreements between the parties as to how the refund calcula- 
tions should be made. 

On the basis of the cited section of the regulations and prior 
Headquarters rulings, we conclude that the contracts in question 
established a price that was arrived at pursuant to a formula, and 
the adjustments to the invoice prices that were made pursuant to 
those contracts did not constitute rebates or decreases in the price 
actually paid or payable. 

Accordingly, transaction value will be represented by the price 
actually paid or payable, to be established by corrected invoices 
which (the attorneys states) the importer is prepared to supply. 

Finally, although we agree with your views regarding Ruling No. 
542879, we note that the facts and the law in that case are distin- 
guishable from the case before us. We also believe, as you do, that 
if the manufacturer and the importer have agreed upon a formula 
under which to arrive at the price actually paid or payable, the im- 
porter should so advise the appropriate Customs officers, preferably 
at the time of entry. 
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We have sent the District Director at San Francisco and the im- 
porter’s attorney a copy of this ruling. 


(C.S.D. 84-79) 


This ruling holds that the removal and replacement of a metal 
speed indication plate on a machine is an operation permissi- 
ble under the same condition drawback law (19 U.S.C. 
13138()(2)) 


Date: April 18, 1984 
File: DRA-1-09-CO:R:CD:D 
216798, 216799 B 

Issue: Is the operation of removal and replacement of a metal 
plate on a machine a permissible operation under the same condi- 
tion drawback law, 19 U.S.C. 1313(j)? 

Facts: Imported metal working machines known as guillotines 
and hydraulic press brakes used for testing are modified by remov- 
ing the metal plate bearing the notations “slow” and “fast” for 
speed indicators and replacing them by plates bearing the figures 
of a turtle and a rabbit. Removal and replacement of the plates in- 
volve detachment and reattachment by screws, rivets, or other fas- 
tening devices. 

Law and analysis: Testing is specifically allowed under the same 
condition drawback law. The same condition drawback law allows 
imported merchandise to be changed in condition by certain inci- 
dental operations referred to in a specifically nonexecutive list in 
section 1313(j\(2) of the law. The operation described above qualifies 
as an incidental operation under the law and thus does not dis- 
qualify the machines from same condition drawback upon exporta- 
tion. 

Holding: The removal/replacement of the plates is an incidental 
operation permissible under the same condition drawback law. 





U.S. Customs Service 


General Notice 


Importation of Tuna and Tuna Products From the Solomon 
Islands 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is to advise that under the Fishery Con- 
servation and Management Act of 1976 (“the Act”), the Assistant 
Secretary of State for Oceans and International Environmental 
and Scientific Affairs has certified to the Secretary of the Treasury 
that a US. fishing vessel, while fishing in waters beyond any for- 
eign nation’s territorial sea, to the extent that such sea is recog- 
nized by the U.S., was seized by the Solomon Islands as a conse- 
quence of a claim of jurisdiction which is not recognized by the 
U.S. Pursuant to § 205(b) of the Act, the Secretary of the Treasury 
has determined that the entry for consumption or withdrawal from 


warehouse for consumption of tuna and tuna products from the 
Solomon Islands is prohibited until the Department of State noti- 
fies the Secretary of the Treasury that the reasons for this prohibi- 
tion no longer prevail. 


EFFECTIVE DATE: This prohibition is effective as to tuna and 
tuna products from the Solomon Islands imported on or after August 
23, 1984. Such importation shall not be entered for consumption or 
withdrawn from warehouse for consumotion on or after that date. 
FOR FURTHER INFORMATION CONTACT: Harrison C. Feese, 
Entry, Operations, and Trade Control Branch, Duty Assessment Di- 
vision, Office of Trade Operations, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 205(a)(4\(C) of the Fishery Conservation and Management 
Act of 1976 (16 U.S.C. 1801 et seq.), provides that the Secretary of 
State shall certify to the Secretary of the Treasury any determina- 
tion that a fishing vessel of the U.S., while fishing in waters 
beyond any foreign nation’s territorial sea, to the extent that such 
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sea is recognized by the U.S., has been seized by a foreign nation as 
a consequence of a claim of jurisdiction not recognized by the U.S. 
The responsibility for this certification was delegated to the Assist- 
ant Secretary of State for Oceans and International Environmental 
and Scientific Affairs by Department of State Delegation of Au- 
thority No. 138 of April 29, 1977. 

Pursuant to § 205(b) of the Act, upon receiving this certification, 
the Secretary of the Treasury is required to take such action as 
may be necessary and appropriate to prohibit the importation of all 
fish and fish products from the fishery involved. 

Section 205(c) of the Act provides that if the Secretary of State 
finds that the reasons for the import prohibition under § 205 no 
longer prevail, the Secretary of State shall notify the Secretary of 
the Treasury, who shall promptly remove the import prohibition. 

On June 25, 1984, the JEANETTE DIANA, a fishing vessel of the 
U.S., was seized by authorities of the government of the Solomon 
Islands approximately 40 miles off the coast of the Solomon Islands 
for fishing for tuna without the authorization required by Solomon 
Island law. The Solomon Islands claims jurisdiction over tuna 
within 200 miles of its coast. The U.S. does not recognize this juris- 
diction. 

Pursuant to § 205(a) of the Act, on July 30, 1984, the Assistant 
Secretary of State certified the seizure of this vessel as meeting the 
requirements of § 205(a)(4\(C) of the Act. 


DETERMINATION 


Under the authority of § 205(b) and (c) of the Fishery Conserva- 
tion and Management Act of 1976, the Secretary of the Treasury 
has determined that the entry for consumption or withdrawal from 
warehouse for consumption of tuna and tuna products from the 
Solomon Islands (the “country of origin”) is prohibited until the 
Department of State notifies the Secretary of the Treasury that the 
reasons for this prohibition no longer prevail. Tuna and tuna prod- 
ucts processed in the Solomon Islands to any extent, will be consid- 
ered tuna or tuna products from the Solomon Islands. At this time, 
this prohibition does not extend to in-bond shipments to and 
through the U.S. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, Customs 
Headquarters. However, personnel from other Customs offices par- 
ticipated in its development. 


Dated: August 16, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 23, 1984 (49 FR 33526)] 
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(Decided August 16, 1984) 


Steven P. Sonnenberg, of Chicago, Illinois, argued for appellant. With him on the 
brief was Paul S. Anderson. 

Jerry P. Wiskin, of New York, New York, argued for appellee. With him on the 
brief were Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, 
Branch Director and Joseph I. Liebman, Attorney-in-Charge International Trade 
Field Office. 


Appealed from: United States Court of International Trade. 
Judge NEWMAN. 
Before FRIEDMAN, Kasuiwa, and MILLER, Circuit Judges. 


Per CuRIAM. 


This is an appeal from a judgment of the United States Court of 
International Trade (No. 81-4-00410) entered August 8, 1988. Ap- 
pellant’s motion for rehearing was denied on October 26, 1983. The 
trial court sustained United States Customs Service’s classification 
of the articles under item 355.25 of the Tariff Schedules of the 
United States (“TSUS”). We affirm. 


BACKGROUND 


Nahrgang imported certain rolls of waterproofing material from 
Italy which were described in the invoices submitted to the Cus- 
toms Service as “Paralon NT4” and “Paralon 77.” The imported 
goods, which are used for roofing and other waterproofing applica- 
tions, consist of a mastic composed of modified bitumen (a mixture 
of 70% by weight of bitumen and 30% by weight of various poly- 
propylenes) and a nonwoven polyester fabric core. The nonwoven 
polyester fabric core (sold under the trade name “Trevira’’) used in 
the Paralon NT4 weighs 150 grams per square meter while the 
fabric used in the Paralon 77 weighs 130 grams per square meter. 
Other than bitumen, polypropylenes and polyester fabric, there are 
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small quantities of other component materials in the merchandise 
which are not relevant to this case. 

The imported goods are produced in the following manner. The 
mastic is first produced by mixing hot bitumen in a liquid state 
with the polypropylenes, and the resultant mixture is then formed 
into a membrane. After production of the mastic in the form of a 
membrane, the nonwoven polyester core is sunk into the mastic. 
The additional minor components in the products facilitate adhe- 
sion in their application and act as an antiadhesive to make the 
material easier to unroll. 

The sole use of the Paralon products is for the waterproofing of 
roofs and other waterproofing applications. While bitumen alone 
has good waterproofing characteristics, polypropylene (a waterproof 
plastic material) is added to the bitumen as a modifying agent for 
the purpose of imparting flexibility to the mastic. The nonwoven 
polyester fabric core, not waterproof in itself, contributes tensile 
strength essential to an effective and “workable” waterproofing 
membrane. Additionally, the polyester fabric is used to obtain a 
waterproofing sheet in a continuous form in the fabrication proc- 
ess. 

The Customs Service classified the Paralon articles under item 
355.25 of the TSUS,! with duty assessed at the rate of 12 cents per 
pound plus 15 per centum ad valorem. 


LOwER CourRT PROCEEDING 


At trial, as well as here, Nahrgang asserted that the imported 
articles should have been classified under item 771.42 of the 
TSUS 2 because the articles are “wholly or almost wholly of * * * 
plastics.” If Nahrgang’s proposed classification is correct, then the 
Government’s classification under item 355.25 is precluded by 
virtue of headnote 1(vii), Schedule 3, Part 4, Subpart C.* Nahrgang 
contended (1) that the essential character of the imported article is 
its waterproofing capability which is imparted by the mastic por- 
tion and (2) that the mastic portion is a “synthetic plastics materi- 

1 Ttem 355.25 sta 


Schedule 3, Part 4, Subpart C—Wadding, Felts, and Articles Thereof: Fish Netting and Nets; Artists’ 
Canvas; Coated or Filled Fabrics; Hose; Mach ‘ine Clothing; Other Special Fab rics 


Webs, wadding, batting, and nonwoven fabrics, including felts and bonded fabrics, and articles not special- 
ly provided for of an: ~y one or combination of these products, all the foregoing, of textile materials, whether 
or not coated or fill 


355.25 Of manmade fibers 12¢ per Ib. + 15% ad val 
2 Item 771.42 states: 


Schedule 7, Part 12, Subpart B—Rubber and Plastics Waste and le Shapes Rubber and Plastic Film Strips, 
Sheets, Plates, Slabs, Blocks, Filaments, Rods, Tubing and Other Profile 


Film, stri ripe, sheets, iii blocks, Glansente, rods, lies tubing, ‘ai other "profile shapes, all of the 
foregoing wholly or almost wholly of rubber or plastics: 


Not of cellulosic plastic material: Film strips, and sheets, all the foregoing \ ‘which are flexible: 


771.42 6% a val 


* Headnote l(vii) of Schedule 3, Part 4, Subpart C states: 
e provisions of this subpart do not cover— 


(vii) other articles ene ossiti for i in aieein Tor lenin 
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al” as defined in headnote of Schedule 7, Part 12,4 which in turn is 
further defined in headnote 2 of Schedule 4, Part 4, Subpart A.5 
The lower court found: 


While I agree with plaintiff that the essential character of 
the merchandise is its waterproofing capability, plaintiff has 
failed to prove its claim that the mastic portion of the mer- 
chandise is a synthetic plastics material as defined in headnote 
2 of Schedule 4, Part 4, Subpart A. 

Plaintiff's argument, essentially, is, that the mastic portion 
is a “synthetic plastics material” because bitumen constitutes 
an organic material and polypropylene is specifically men- 
tioned in the headnote definition. Although the evidence shows 
that polypropylene was mixed with the bitumen as a modifier 
to impact flexibility to the mastic, neither the bitumen in itself 
nor the mastic material as a whole was established to be a syn- 
thetic plastics material. To fall within the definition of “syn- 
thetic plastics materials” in headnote 2, part 4A, Schedule 4, a 
material must be “formed by the condensation, polymerization 
or copolymerization of organic chemicals.” But there is not a 
scintilla of evidence in the record to show that either the bitu- 
men (which is 70 percent by weight of the mastic) itself or the 
mastic as a whole was formed by any of the specified processes. 

Moreover, while headnote 2, Schedule 4, Part 4A provides 
that the term “synthetic plastics materials’ includes products 
“derived from” polypropylene, the mastic (which is 70 percent 
by weight bitumen) obviously was not derived from polypropyl- 
ene. 

Since the record does not establish that the mastic portion of 
the merchandise is a plastics material, plaintiff has failed to 
demonstrate that the merchandise is almost wholly of plastics 
within the purview of the superior heading to item 771.42, 
TSUS. I further conclude that since the mastic is not plastics, 
as defined in the TSUS, the merchandise obviously is not 
“wholly” of plastics by virtue of headnote 5 of the Schedule 8. 


* Headnote of Schedule 7, Part 12, states in pertinent part: 
1. For the purpose of the tariff schedules— 


. * * 


(b) the term “plastics” refers to— 
(i) synthetic plastics materials as defined in parts 1C and 4A of schedule 4. 
. . . . . . . 
(c) the term “rubber or plastics” means rubber, plastics, or combinations of rubber and plastics. 
5 Headnote 2 of Schedule 4, Part 4, Subpart A, states: 

2. The term “synthetic plastics materials”, in this subpart, embraces products formed by the condensa- 
tion, polymerization or copolymerization of organic chemicals and to which an antioxidant, color, dispersing 
agent, emulsifier, extender, filler, pesticide, plasticizer, or stabilizer may have been added. These products 
contain as an essential ingredient an organic substance of high molecular weight; are capable, at some stage 
during processing into finished articles, of being molded or shaped by flow; and are solid in the finished 
articles. The term includes, but is not limited to, such products derived from esters of acrylic or methacrylic 
acid; vinyl acetate, vinyl chloride resins, polyvinyl alcohol, acetals, butyral, formal resins, polyvinyl ether 
and ester resins, and polyvinylidene chloride resins; urea and amino resins; polyethylene, polypropylene, 
and other polyalkene resins; siloxanes, silicones, and other organo-silicon resins; alkyl, amen allyl, 
and formaldehyde resins; and cellulosic plastics materials. These synthetic plastics materials may be in 
solid, semisolid, or liquid condition such as flakes, powders, pellets, granules, solutions, emulsions, and other 
basic crude forms not further processed. 
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Plaintiff's contention that the merchandise should be regard- 
ed as almost wholly of plastics, because it is allegedly in chief 
value of plastics, is untenable. Inasmuch as the essential char- 
acter of the merchandise (viz., its waterproofing capability) is 
not imparted by a plastics material, the merchandise cannot be 
regarded as “almost wholly of’ plastics, irrespective of the 
component material of chief value. Simply put, component ma- 
terial of chief value is not the criterion for determining wheth- 
er an article is almost wholly of a named material under Gen- 
eral Headnote 9(f)(iii). * * * 

In any event, plaintiff failed to prove the component materi- 
al of chief value of the Paralon 77. It is well settled that the 
proper method for determining the component material of 
chief value is to ascertain the costs of the separate component 
materials at the time they have reached the state when noth- 
ing further need be done except combine them into the com- 
pleted article. [Footnotes and citations omitted.] 

Accordingly, the lower court dismissed the complaint. 


OPINION 


I 


Nahrgang primarily argues that the imported article is almost 
wholly of plastics. It contends that the trial court construed the 
term “plastics” too restrictively in that only those articles com- 
prised solely of plastics are considered articles of plastics. Nahr- 
gang asserts that, in construing the phrase “almost wholly of 
rubber or plastics” in item 771.42, an analysis must be made not 
only of the completed article (mastic) but also the separate compo- 
nents of the mastic (polypropylene, bitumen and fabric core). As 
characterized by Nahrgang, this contention relies on the principles 
of component material of chief value analysis. 

The trial court clearly and correctly held that the chief value 
analysis does not apply to this question. Rather, in deciding wheth- 
er a material is “almost wholly of plastics,” the court must deter- 
mine whether the essential character of the product is imparted by 
plastics. See n. 6, infra. The relative value of the component parts 
of the product has no bearing on this analysis. 

Nahrgang contends that headnote l(c) of Part 12, Schedule 7 de- 
fines the term “rubber or plastics” to mean “rubber, plastics, or 
combinations of rubber and plastics.” See n. 4. It then argues, 
citing legislative history, that the phrase “combinations of rubber 
and plastics” should be liberally interpreted to mean a combination 
of plastics with any other materials, not just a combination com- 
posed of rubber and plastics. Since the mastic in the instant case is 
a combination of plastics (polypropylene) with other materials, 
Nahrgang asserts that the mastic is within that definition. We dis- 


ee. 
Nothing in headnote l(c) indicates or even suggests that Congress 
intended to include within the term “plastics” anything containing 
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materials that were not plastics. The plain meaning of the head- 
note is that a combination of rubber with a plastic or of two or 
more plastic components will still constitute a plastic. The lan- 
guage does not provide that combining a plastic with a nonplastic 
substance other than rubber will produce a plastic. Headnote 1(c) 
deals only with the narrow form of combination and connot proper- 
ly be read as broadly treating as plastic any combination of plastics 
and nonplastics. 


II 


In addition to its argument that the mastic is a plastics material 
such that the imported article is almost wholly of plastics, Nahr- 
gang contends that polypropylene alone imparts the essential char- 
acter of the imported article, i.e, the waterproofing capability, in 
that it is the only component that is completely indispensible to 
the finished product. As such, the imported article is ‘almost 
wholly of” plastics as defined by General Headnote 9(f)(iii).® 

It is uncertain whether Nahrgang raised that issue with suffi- 
cient specificity in the Court of International Trade to entitle it to 
raise the issue here. In any event, we disagree with Nahrgang on 
the merits. 

As found by the trial court, the essential character of the import- 
ed articles is its waterproofing capability. This waterproofing capa- 
bility is the result of the combination of the two essential compo- 
nents of the products, i.e., mastic (bitumen and polypropylene) and 
the Trevira fabric. The mastic, which is a mixture of bitumen and 
polypropylene, is 70% by weight of bitumen. Its essential character 
is not imparted by the polypropylene alone. The essential character 
of the article was addressed by several witnesses. For example, Mr. 
Noble, the Government’s witness, testified: 

Q. Do you consider the Brai product, Exhibit G, to be an effective 
waterproofing material? 

A. Yes, I do. 

Q. What component, in your opinion, gives Brai the ability to be 
an effective waterproofing material? 

A. Asphalt, atactic polypropylene and polyester mat. 


* * * * * * * 


Q. What in your opinion is the essential characteristic of Exhibit 
? 


* * * * * * * 


® General Headnote %fXiii) states: 
9. Definitions—For the purposes of the schedules, unless the context otherwise requires— 
. . + . . . * 


(f) the terms “of”, “wholly of”, “almost wholly of’, “in part of” and “containing”, when used between the 
—— of an article and a material (e.g., “furniture of wood”, “woven fabrics, wholly of cotton”, etc.) 
have following meanings: 

. . e . * . . 
(iii) “almost wholly of’ means that the essential character of the article is imparted by the named 
material, notwithstanding the fact that significant quantitities of some other material or materials may 
be present; [Emphasis in original.] 
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A. Essential characteristic, it’s a waterproofing membrane. It 
takes all three components to obtain that type of membrane. 


* * * * * * * 


Q. Are you able to characterize the Paralon NT 4 and Paralon 77 
as belonging to any particular product class or kind? 

A. Yes. 

Q. Please do. 

A. It’s modified bitumen one-ply roofing membrane. 

Q. Is the product classification which you just stated similar or 
different to that which you gave before for the Brai SP-4 in Exhib- 
it G? 

A. It’s the same. Both systems are modified bitumen atactic poly- 
propylene. [Emphasis added.] 

In addition to the fact that the essential character of the article 
is not imparted by the polypropylene alone, the imported articles 
are not considered to be plastic products even by the importer 
itself. This is evidenced by the fact that Nahrgang considers the 
imported articles as “modified asphalt membrane” and “thermo- 
plastic resins modified asphalt” and not as plastics. 

Moreover, bitumen, which is clearly not a plastic material in and 
of itself, has waterproofing abilities. The trial court also made the 
factual determination that: “The nonwoven polyester fabric core, 
although not waterproof in itself, contributed tensile strength es- 
sential to an effective and ‘workable’ waterproofing membrane.” 

Thus, the effective waterproofing capability of the Paralon prod- 
ucts was accomplished by the presence of all three essential compo- 
nents of the Paralon products. Accordingly, the Paralon products 
did not obtain their essential character from the mastic or, for that 
matter, from the polypropylene plastics. 


III 


Last, Nahrgang argues that the imported articles should have 
been classified under item 771.42 due to the principle of similitude 
in conjunction with an examination of the applicable legislative 
history. Similitude is the concept that where an article is not spe- 
cially provided for elsewhere in the statute, it is properly classifi- 
able under that item which it most closely resembles as specified in 
the statute. J. E. Bernard & Co. v. United States, 53 CCPA 116 
(1966). 

Since the similitude issue was not raised below, we need not and 
do not consider it. International Seaway Trading Corp. v. United 
States, 488 F.2d 544 (CCPA 1973). 


CONCLUSION 


Nahrgang’s claim under item 771.42, TSUS, was properly dis- 
missed because it failed to prove that the imported articles were 
almost wholly of plastics as required by the superior heading to 
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that provision. Accordingly, the judgment of the Court of Interna- 
tional Trade is affirmed. 


AFFIRMED 


(Appeal No. 84-678) 


V. G. NAHRGANG Co., F/A ANTHONY PAGLIALUNGO, APPELLANT U. 
UNITED STATES, APPELLEE 


MILLER, Circuit Judge, dissenting. 

I respectfully dissent in view of Jarvis Clark Co. v. United States, 
733 F.2d 873, 878 (Fed. Cir. 1984). As in Jarvis Clark, the trial court 
in this case failed to consider “whether the government’s classifica- 
tion is correct, both independently and in comparison with the im- 
porter’s alternative.”’ Jd. I do not agree with the majority that the 
trial court sustained the Customs Service classification but believe, 
instead, that the trial court held that the Customs Service classifi- 
cation was not precluded in view of the fact that appellant failed to 
establish its claimed classification. Accordingly, I would reverse the 
decision of the Court of International Trade and remand for fur- 
ther consideration in light of Jarvis Clark. 


(Appeal No. 84-734) 


BeEtcreEst LINENS, APPELLEE v. UNITED STATES, APPELLANT 


(Decided August 21, 1984) 


Joseph I. Liebman, of New York, New York, argued for appellant. With him on 
the brief were Richard K. Willard, Acting Assistant Attorney General, David M. 
Cohen, Director and Saul Davis. 

Steven P. Florsheim, of New York, New York argued for appellee. With him on 
the brief was Robert B. Silverman. 


Appealed from: Court of International Trade. 
Judge Bor. 


Before FRIEDMAN, KasuHiwa, and MILLER, Circuit Judges. 

Kasuiwa, Circuit Judge. 

This is an appeal from a decision of the Court of International 
Trade holding that the imported merchandise, pillowcases, was a 
“product of Hong Kong” subject to an assessed duty rate of 34% ad 
valorem and not a “product of’ the Peoples Republic of China 
which would cause the merchandise to be assessed with 90% ad va- 
lorem duty. We affirm. 


BACKGROUND 


The parties stipulated to the following facts. The imported mer- 
chandise consists of pillowcases shipped from Hong Kong to the 
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United States. The pillowcases were produced from percale, a 
cotton fabric, woven in China into a bolt of cotton. In China the 
bolts of fabric (piece goods) were stenciled with: (1) an embroidery 
design, (2) cutting marks, and (3) a scalloped edge. The piece goods 
were then embroidered on the embroidery design and shipped to 
Hong Kong. In Hong Kong the piece goods were cut into individual 
pieces of fabric at the inked cut marks. One edge of the fabric was 
cut and scalloped with colored thread on the inked scallop marks. 
The pieces were then folded in half and two of the sides were sewn 
together. The merchandise was then moistened with water and a 
whitener, pressed, folded, packaged, and sent to the United States. 
Appellee also stipulated that it had no knowledge of the time, cost 
or labor comparisons for the processes performed in Hong Kong 
and China; that it purchased the merchandise exported from 
China; and that it was unaware of any use of the merchandise 
other than to be made into pillowcases. 

Upon importation into the United States, the pillowcases were 
classified under item 363.01 Tariff Schedules of the United States, 
such classification not being contested. However, pursuant to Gen- 
eral Headnote 3(e) the merchandise was assessed at a column 2 
duty rate of 90% ad valorem as a “product of’ China, whereas ap- 
pellee, the importer, asserts that the merchandise should be as- 
sessed at a column 1 duty rate of 34% ad valorem as a product of 
Hong Kong. The pertinent statutory provisions provide: 

General Headnotes and Rules of Interpretation: 


* * * * * * bd 


3. Rates of Duty. The rates of duty in the “Rates of Duty” 
columns numbered 1 and 2 of the schedules apply to articles 
imported into the customs territory of the United States as 
hereinafter provided in this headnote: 


* * * * * * * 


(e) Products of Communist Countries. Notwithstanding _ of 
the foregoing provisions of this headnote, the rates of duty 
shown in column numbered 2 shall apply to products, whether 
imported directly or indirectly, of the following countries and 
areas pursuant to section 401 of the Tariff Classification Act of 
1962, to section 231 or 257(e)(2) of the Trade Expansion Act of 
1962, or to action taken by the President thereunder: 


* * * * * * * 


China (any part of which may be under Communist domina- 
tion or control). 
* * * * * x * 


(f) Products of All Other Countries. Products of all countries 
not previously mentioned in this headnote imported into the 
customs territory of the United States are subject to the rates 
of duty set forth in column numbered 1 of the schedules. 
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Relying on case law interpreting Section 5 of the Trade Agree- 
ment Extensions Act of 1951 and Presidential Proclamation 2935, 
16 Fed. Reg. 7635, the predecessor provisions to General Headnote 
3(e),1 the trial court found that the imported merchandise was a 
product of Hong Kong. In reaching this conclusion, the court found 
that the processes performed in Hong Kong caused a change in the 
“character and identity” of the merchandise and that the pillow- 
cases were articles “different in appearance, identity, and use” 
from the bolt of cloth. Despite the government’s arguments, the 
court found decisions construing the marking statute, applying a 
“substantial transformation” test, and General Interpretive Rule 
10(h) not to be controlling. The court, nevertheless, concluded that 
the change of identity and use of the subject merchandise as a 
result of its processing in Hong Kong, in fact, met the require- 
ments of the substantial transformation test. 


I 


The only issue before us is whether the merchandise—pillow- 
cases—imported into the United States is a “product of’ China or a 
“product of’ Hong Kong. While General Headnote 3(e) does not 
define the term “product of,” it does refer to Section 231 of the 
Trade Expansion Act of 1962 and Section 405(a) of that Act defined 
“product of’ a given nation as an article which is the “growth, 
produce or manufacture of such country or area.’’? Case law also 
establishes that the term “products of’ at the least includes manu- 
factured articles of such country or area, United States v. Castle, 
Gottheil & Overton, 5 Ct. Cust. Appls. 366 (1914) although it may in 
fact be a more inclusive term, United States v. Samuel Dunkel & 
Co., Inc., 33 CCPA 60 (1945). Therefore, we agree with the first part 
of the government’s argument, that for purposes of Headnote 3(e), 
the term “product of” refers to the “growth, produce or manufac- 
ture” of a given nation. 

The government goes on to argue that the trial court erred in 
relying on case law interpreting Section 5 of the Trade Agreement 
Extension Act of 1951 and Presidential Proclamation 2935 imple- 
menting the Act, because the language of these provisions referred 


1 Section 5 of the Trade Agreements Extension Act of 1951 provided that: 

As soon as practicable, the President shall take such action as is necessary to suspend, withdraw or pre- 
vent the application of any reduction in any rate of duty, * * * to imports from the Union of Soviet Social- 
ist Republics and to imports from any nation or area dominated or controlled by the foreign government or 
foreign organization controlling the World Communist movement. 


Presidential Proclamation 2935 implementing Section 5 provided that: 

* * * For the purposes of this part the term “imports from such nations and areas” shall mean articles 
imported directly or indirectly into the United States from nations or areas specified in an effective notifica- 
tion, but shall not in any case include articles the growth, produce, or manufacture of any other nation or 
area. (Emphasis added.) 

Section 231 of the Trade Expansion Act of 1962, Pub. L. 82-794 provided that products of Communist countries 
would not be entitled to a reduced rate of duty. Section 257(eX1) of that Act repealed Section 5 of the Trade 
Agreements Extension Act of 1951. However, Section 257(eX2) of the Act provided that action taken by the Presi- 
dent under Section 5 shall be considered as taken under Section 231. 

2 Section 231 was repealed by the Trade Act of 1974. Pub. L. 93-618. However, Section 401 of the Trade Act of 
1974 retained the requirements of Section 231 and Section 601(8) of that act again defines a product of a country 
or area as “an article which is the growth, produce or manufacture of such area.” 19 U.S.C. §§ 2451, 2481(8). 
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to “articles imported directly or indirectly” from a Communist 
nation rather than “products, whether imported directly or indi- 
rectly” of a Communist nation. The government contends that in 
determining whether a country is a “country of production” or 
“country of manufacture,” country of origin criteria apply, and 
that in ascertaining whether an intermediary country where proc- 
esses are performed on merchandise is the country of origin for 
tariff purposes, a “substantial transformation” of the merchandise 
must have occurred in the intermediary country. Therefore, the 
government contends that the trial court erred when it concluded 
that there was a change in the appearance, character, identity, and 
use of the merchandise in Hong Kong. 

We, however, conclude that case law interpreting Presidential 
Proclamation 2935 is relevant. Although the proclamation did not 
refer to “products of’ a Communist country, it did state that the 
higher rate would not apply to articles which were the “growth, 
produce or manufacture” of another area.® 

The case most directly on point is Chemo Pure Mfg. Co. v. United 
States, 34 Cust. Ct. 8 (1954), wherein Chinese nutgalls were import- 
ed into the United Kingdom and processed into tannic acid. In 
holding that the United Kingdom was the country of exportation, 
the court stated: 


The merchandise here in question, in its condition as import- 
ed, is tannic acid, not nutgalls. The identity of the nutgalls, 
produced in China, has been lost, and a new product with a 
new name, a new use, and a distinct tariff status has been pro- 
duced in the United Kingdom, the country of exportation. The 
imported tannic acid is, therefore, an article the growth, 
— or manufacture of the United Kingdom and dutiable 
as such. 


34 Cust. Ct. at 11-12. 


This test, that an article is the “growth, produce or manufac- 
ture” of an intermediary country if as a result of processes per- 
formed in that country a new article emerges with a new name, 
use or identity, is essentially the test used by the courts in deter- 
mining whether an article is a manufacture of a given country 
under other areas of customs law. For example, in Anheuser-Busch 
Association v. United States, 207 U.S. 556 (1932), the Court held 
that certain corks imported from Spain into the United States 
where they were subjected to a cleansing process were not manu- 
factured in the United States for purposes of the drawback provi- 
sions of Section 25 of the Tariff Act of 1850.4 The Court recognized 
the difficulty of defining the term “manufacture” with specificity. 
The Court, however, went on to state: 


3 See supra ftn. 1. 
* Section 25 of the Tariff Act of 1850 provided that: 
* * * where imported materials on which duties have been paid, are used in the manufacture of articles 
are or produced in the United States, there shall be allowed on the exportation of such articles a 
rawback * * * 
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Manufacture implies a change, but every change is not man- 
ufacture, and yet every change in an article is the result of 
treatment, labor and manipulation. But something more is nec- 
essary, * * *. There must be transformation; a new and differ- 
ent article must emerge, “having a distinctive name, character 
or use.” 


207 USS. at 562. 


While subsequent cases have recognized the fact that the term 
“produced in” may in fact encompass the processing of articles 
which do not rise to the level of “manufacturing,” and while the 
Customs Service itself has recently stated that the above definition 
of manufacture is a restrictive one, C.S.D. 82-67, 16 Cust. Bull. 801 
(1982), courts have been reluctant to lay down specific definitions 
in this area of the law other than to discuss the particular facts of 
cases under the particular tariff provisions involved. See, e.g., 
Roland Freres, Inc. v. United States, 28 CCPA 81 (1935); United 
States v. Samuel Dunkel & Co., Inc., supra. We, therefore, cannot 
agree with the government that the trial court applied an incorrect 
legal standard when it concluded that the merchandise was a 
“product of’ Hong Kong because the processes performed in Hong 
Kong changed the character, appearance, identity, and use of the 
merchandise from a bolt of woven fabric into a pillowcase. 

The government also argues that the trial court erred when it 
failed to utilize the “substantially transformed” test as developed 
under other areas of customs law in determining whether the im- 
ported pillowcases were products of China or Hong Kong. Although 
we decline to advance a definition of this term for all purposes, 
particularly because the implementing regulations under various 
tariff provisions define the term differently,® it is clear that a “sub- 
stantial transformation” occurs when as a result of a process an ar- 
ticle emerges, having a distinctive name, character or use, in es- 
sence the definition of manufacture quoted above. See, eg., Uni- 
royal, Inc. v. United States, 542 F. Supp. 1026 (Ct. Int’l Trade 1982), 
aff'd per curiam 702 F.2d 1022 (Fed. Cir. 1983); Texas Instruments, 
Inc. v. United States, 681 F.2d 778 (CCPA 1982); Midwood Indus- 
tries, Inc. v. United States, 64 Cust. Ct. 499 (1970). Again, it is diffi- 
cult to perceive the difference between this test and that used by 
the trial court, that there was a change in the appearance, charac- 
ter, identity and use of the involved merchandise. Moreover, the 
trial court specifically concluded that the merchandise was sub- 
stantially transformed in Hong Kong. 

The government challenges this conclusion on the ground that in 
order for there to be “a substantial transformation” of the mer- 


5 For example, the regulation under the Generalized System of Preferences General Headnote 3(c)ii, 19 U.S.C. 
§ 1202, requires a constituent material to be “substantially transformed into a new and different article of com- 
merce” for purposes of that provision. 19 CFR 10.117(a). Compare 19 CFR 134.d(1), implementing § 19 U.S.C. 130- 
l(a), the marking statute, which provides that: “If an imported article will be used in manufacture, the manufac- 
turer may be the ‘ultimate purchaser’ if he subjects the imported article to a process which results in a substan- 
tial transformation of the article even though the process may not result in a new or different article.” 
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chandise, the processes performed in Hong Kong must have 
changed the article into one with a new tariff identity. The govern- 
ment argues that this did not occur in this case because the proc- 
esses performed in Hong Kong merely finished an identifiable 
product, unfinished pillowcases. Therefore, there was no “substan- 
tial transformation.” 

First, we note that. the Government cites no case which stands 
for the proposition that a change in tariff identity is the sole crite- 
rion for determining whether a substantial transformation oc- 
curred. The Government relies heavily on the Chemo case which it 
otherwise criticizes the trial court for citing. However, in Chemo, a 
change in tariff identity was only one of the factors considered. 
Moreover, the Court of Customs and Patent Appeals has specifical- 
ly stated that: 


While the fact that by a manufacturing effort expended on 
an article its tariff status may have been changed is a proper 
matter to consider along with other circumstances in arriving 
at a conclusion as to whether the article has been “manufac- 
tured or produced”, it certainly should not be a controlling 
consideration. 


Rolland Freres, Inc. v. United States, 25 CCPA 81 (1935). 


Similarly, in the recent Customs Service decision 80-10, 14 Cust. 
Bull. 740, (1980), the question presented was whether Taiwan, 
where certain sweater parts were knit, or Hong Kong, where they 
were assembled, was the country of origin for tariff and marking 
purposes. In holding that Hong Kong was the country of origin, the 
Customs Service stated that the pertinent criteria for making this 
determination were whether a new and different article was cre- 
ated in Hong Kong, whether a new use resulted from the process- 
ing, and whether the article obtained a new identity. The decision 
went on to state: 


In the instant situation, while all the components which ac- 
count for the complete sweater or cardigan are produced in 
Taiwan and the unassembled garments would have the same 
tariff classification as the finished articles if imported into the 
United States together, this is not determinative of the country 
of origin of that merchandise. In Doliff & Company, Inc. v. 
United States, 81 Cust. Ct. 1, C.D. 4755 (July 7, 1978), the court 
stated that although certain processing did not result in a 
change in the tariff classification of the merchandise con- 
cerned, the processing did create a new and different article. 


14 Cust. Bull. at 741. 


The decision also stated that it was modifying a former ruling to 
reflect the position that the country where merchandise first be- 
comes susceptible to its final tariff classification, whether assem- 
bled or unassembled, finished or unfinished, is a factor for consid- 


451-133 0 - 84 - 2 
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eration and not determinative in ascertaining country of origin of 
the merchandise. 

We, therefore, cannot agree with the government’s argument 
that the definitive issue in this case is whether the merchandise as 
it left China would be classified as unfinished pillowcases. Further- 
more, we do not agree that in fact the articles were so dedicated to 
the use of pillowcases as they left China that they would be classi- 
fied as unfinished pillowcases. There was evidence that the mer- 
chandise was capable of other commercial uses—woman’s handbags 
and tops. See, e.g., Avins Industrial Products Co. v. United States, 
515 F.2d 782 (CCPA 1975). 

Finally, citing Texas Instruments, Inc. v. United States, 681 F.2d 
778 (CCPA 1982), and Uniroyal, Inc. v. United States, 542 F. Supp. 
1026 (Ct. Int’l Trade 1982), aff'd per curiam 702 F.2d 1022 (Fed. Cir. 
1983), the Government contends that mere assembly operations do 
not constitute a substantial transformation. We, however, do not 
agree that the operations performed in Hong Kong were mere as- 
sembly operations. In determining whether the combining of parts 
or materials constitutes a substantial transformation, the issue has 
been the extent of the operations performed and whether the parts 
lose their identity and become an integral part of a new article. See 
Adolphe Schwab, Inc. v. United States, 62 Treas. Dec. 248, T.D. 
45908 (1932), aff'd, 21 CCPA 116 (1983) (watch parts transformed 
into watches); Carlson Industries, 65 Cust. Ct. 474 (1970) (chair 


parts transformed into finished chairs). 

For example, in Uniroyal, the trial court held that substantially 
complete shoes imported without outsoles were not substantially 
transformed by the attachment of outsoles. After stating that each 
case must be decided on its own particular facts, the court contin- 
ued: 


Examining the facts in the present case, the conclusion is 
clear that a substantial transformation of the upper has not oc- 
curred since the attachment of the outsole to the upper is a 
minor manufacturing or combining process which leaves the 
identity of the upper intact. Thus the upper—which in its con- 
dition as imported is already a substantially complete shoe—is 
readily recognizable as a distinct item apart from the outsole 
to which it is attached. And the manufacturing process per- 
formed by Stride-Rite is a minor assembly operation which re- 
quires only a small fraction of the time and cost involved in 
producing the uppers. 


542 F.Supp. at 1029-30. 


In the case at bar, as opposed to that of Uniroyal, the processes 
performed in Hong Kong were not minor assembly operations 
which left the identity of the merchandise imported from China 
intact. The bolts of cloth were cut, the pieces were scalloped, and 
then sewn with decorative stitching, and the sides were sewn up. 
As the trial court found, the identity of the merchandise changed 
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as did its character and use: embroidered fabric was transformed 
into pillowcases which are clearly distinguishable in character and 
use from the fabric of which they were made. We, therefore, hold 
that the trial court correctly concluded that the merchandise in 
this case was a product of Hong Kong. 


AFFIRMED 
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(Slip Op. 84-94) 


MELAMINE CHEMICALS, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 80-6-00878 
Before: REsTAnl, Judge. 


MEMORANDUM OPINION AND ORDER 


The ITA may amend its final determinations to correct mistakes or inadvertences. 

Procedural errors by the ITA are not grounds for setting aside its decision unless 
the errors are prejudicial to the complaining party. 

[Judgment for defendant.] 


(Decided August 8, 1984) 


Baker & McKenzie (Bruce E. Clubb and Ava A. Zydor on the briefs), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Francis J. Sailer on the briefs), for defend- 
ant. 

REsTANI, Judge: This action is before this court for further deci- 
sion on plaintiff's motion for review of administrative determina- 
tion and defendant’s cross-motion, following reversal of this court’s 
previous opinion on these motions. Melamine Chemicals, Inc. v. 
United States, 5 CIT —, Slip Op. 83-21 (March 25, 1983), rev'd, 732 
F.2d 924 (Fed. Cir. 1984).} 

This dispute arises out of an amendment of a final determination 
of the United States Department of Commerce International Trade 
Administration (“ITA”). 45 Fed. Reg. 29619 (May 5, 1980). After 
making a final determination that sales of melamine from the 
Netherlands were being made at less than fair value (“LTFV”), 45 
Fed. Reg. 20152 (March 27, 1980), the ITA amended its decision and 
found that no LTFV sales existed.2 The ITA determined that in its 
original determination it had not properly applied 19 C.F.R. 
§ 353.56(b) * concerning calculation of exchange rates during peri- 
ods of rate fluctuation. 


1 Plaintiff has requested that the court make this further determination. Defendant asserts that all undecided 
issues were necessarily impliedly decided and that no remand has been made, therefore this action is res judica- 
ta. The parties’ views were expressed orally and in filings in the related case, Melamine Chemicals, Inc. v. 
United States, Nos. 80-6-00879 and 80-6-00880. 

Although it did not specificially order remand, the Court of Appeals for the Federal Circuit (“CAFC”) did not 
order dismissal. Rather, it noted that this court had not addressed two issues and that those issues were not 
before the CAFC. The CAFC decision when read as a whole appears to require a disposition by this court of the 
remaining issues. 

2 A more detailed procedural history is contained in the previous opinions in this action, cited above. 

319 C.F.R. § 353.56, Conversion of Currencies, reads in part: 

Continued 
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In this action, plaintiff challenges the amended determination on 
three grounds. First, it argues that the ITA had no authority to 
amend its decision. Second, it alleges that it was deprived of due 
process because of procedural irregularities during ITA’s reconsid- 
eration of its determination. Third, it alleges that the exchange 
rate regulation as applied is in conflict with statutory authority. It 
was the third issue that was addressed by this court and that issue 
has been finally decided by the CAFC. It is the first two issues that 
have not been addressed directly until now. 

In regard to the first issue the court finds that the ITA may 
amend a determination to correct a manifest error. Gilmore Steel 
Corporation v. United States, 7 CIT —, Slip Op. 84-45 (April 23, 
1984). Although the error in Gilmore was in the nature of a juris- 
dictional defect, the rule of Gilmore applies to all errors of inad- 
vertence or mistake. We note, as did the court in Gilmore, that one 
case on which plaintiff strongly relies, Babcock & Wilcox Co. v. 
United States, 2 CIT 74, 521 F.Supp. 479 (1981), vacated as moot, 4 
CIT 3 (1982), has no precedential effect. 

Also, the court finds that 19 U.S.C. § 1675(b) (1982) ¢ does not bar 
reconsideration. That statute specifically addresses the procedures 
to be followed if “changed circumstances” occur. It is clear from 
the legislative history that Congress was concerned with external 
changed circumstances which may occasion review of ITA determi- 
nations, not immediately discovered internal mistakes. See H.R. 
Rep. 4537, 96th Cong., lst Sess. 71-72 (1979); S. Rep. 246, 96th 
Cong., 1st Sess. 79-80 (1979). In addition, if § 1675(b) were applica- 
ble here, mistakes and errors of the type at issue would constitute 
“good cause” for redetermination. 19 U.S.C. § 1675(b)(2). 

The reference in dicta to § 1675(b) at footnote 18 of this court’s 
opinion in Royal Business Machines v. United States, 1 CIT 80, 85, 
507 F.Supp. 1007, 1014 (1980), aff'd, 69 CCPA 106, 669 F.2d 692 
(1982) is not relevant, inter alia, because that case did not involve 
the type of mistake or inadvertence at issue here. Similarly, plain- 

(b) Special rules for fair value investigations. For purposes of fair value investigations, manufacturers, 
account price differences reoulting from sustained changes in prevailing exchange rates. Where prices under 
compared resulting slly ics tik casienge sedi Hoseeattang ah be taken tate oxooios in Bas vole 


vestigatio: 
ITA’s specific ‘ “mistake” was failing to apply a 90-day lag rule for determining prices which its predecessor had 
used when prices were “affected by temporary exchange rate fluctuations.” 
#19 U.S.C. § 1675(b) reads as follows: 
Reviews upon information or request.— 
_ (1) In general.—Whenever the administering a or the Conepintion receives information concern- 
, Or s a for the review of, an agreement accepted under m 1671c or 1673c of this title or an 
termination made under pe oy 1671c(hX2), lela). "1671d0b), 1678c(hX2), 1678d(a), or 


e dete 
T673aKb) of this title, which shows changed circumstances sufficient to warrant a review of such determina- 
tion, it shall conduct such a review after publishing notice of the review in the Federal Register. In review- 
ing its determination under section 1671e(hX2) or 1673c(hX2) of this title, the Commission shall consider 
whether, in the light of changed circumstances, an agreement accepted under section 1671c(c) or 1673c(c) of 
this title continues to eliminate completely the injurious effects of im; ei of the merchandise. 
(2) Limitation on period for review.—In the absence of good cause s! 


(A)-the Commission may not review a determination under cee 1671d(b) or 1673d(b) of this title, 


an 
(B) the administering authority may not review a determination under section 1671d(a) or 1673d(a) of 
this title, or the suspension of an investigation suspended under section 1671lc or 1678c of this title, 


less than 24 months after the date of publication of notice of that determination or suspension. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 49 


tiffs reliance on United States v. Seatrain Lines, 329 U.S. 424 
(1947), concerning an improper amendment, based on a policy 
change, to an Interstate Commerce Commission (“ICC’’) determina- 
tion, is misplaced. Compare American Trucking Association v. 
Frisco, 358 U.S. 133 (1958) (holding that the ICC has inherent au- 
thority to correct its own mistakes). This is not a case of an amend- 
ment of an agency determination because of a change in external 
circumstances or a change in policy. The amended final determina- 
tion makes it quite clear that the ITA failed to apply a precedent it 
considered to be directly on point. In fact, the ITA admits its mis- 
take was due to new time limits on its actions and the change 
which had just occurred in jurisdiction over these determinations. 
Rather than changing policy, the ITA was attempting to apply ex- 
isting policy and precedent. 

Plaintiff argues that application of the precedent was discretion- 
ary and Commerce made a new discretionary assessment which 
plaintiff claims is prohibited. But, there is no room for dispute on 
the issue of the existence of temporarily fluctuating exchange 
rates. See Melamine Chemicals, Inc. v. United States, 732 F.2d at 
933. The existence of such fluctuations makes 19 C.F.R. § 353.56(b) 
applicable. This involves no discretionary considerations. The for- 
mulation of a 90-day lag rule as a way of giving an appropriate 
amount of time for the adjustment of foreign prices was discretion- 
ary. However, application of the agency’s own overlooked precedent 
in a situation in which it appears clearly applicable, although the 
precedent resulted from discretionary considerations, still consti- 
tutes correction of an inadvertence or mistake. 

The ‘next issue is whether during the process of reconsideration 
of the ITA determination, plaintiff was denied due process. The 
parties disagree as to whether plaintiff has due process rights and 
what remedies are available to plaintiff in the event due process 
was not afforded. The court need not address those issues because 
it finds that the procedural irregularities which did occur were not 
prejudicial to plaintiff. See John V. Carr & Son, Inc. v. United 
States, 69 Cust. Ct. 78, 347 F.Supp. 1390 (1972), aff'd, 61 CCPA 52, 
496 F.2d 1225 (1974). 

The ITA did err by not immediately providing plaintiff with doc- 
uments relating to the request for reconsideration as required by 
19 C.F.R. § 353.46(a) (1983).5 But many of the documents were 


519 C.F.R. § 353.46(a) reads: 

(a) Submission of information and written views. Except in situations where it would be manifestly unjust, 
any information or written views submitted in connection with a proceeding shall be considered only if re- 
ceived within the time established by these regulations or by specific ioearantigan applicable to any request 
for information; and information or written views received after such time shall not be considered in the 

proceeding. Any written views intended to be considered in connection with a proceeding shall be submitted 
on letter-size paper, double spaced, in at least 10 copies, to the Secretary, Attention: Assistant Secretary for 
Trade Administration, Room 3826, Department of Commerce, Washington, D.C. 20230. Except when the Sec- 
retary determines it will be unduly burdensome to the party to the proceeding, in which case the Secretary 
shall effect the service, a copy shall also be served at the same time, by mail or personal service, on counsel 
for each party to the proceeding as of the date of such filing, or if not represented by counsel, then the 
ora designated for such purpose by the party. A certificate of such service shall accompany any such 
iling 
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purely procedural, and the ITA, in an effort to correct its error, 
provided .plaintiff with the core of the missing documents in ad- 
vance of the amended final determination. The brief filed by plain- 
tiff during the reconsideration proceedings indicates that plaintiff 
was adequately apprised of the information which led to the 
amended determination prior to its issuance. Furthermore, al- 
though the ITA failed in the first instance to apply the relevant 
precedent, the whole exchange rate controversy was not a new 
issue in the proceedings. In light of this lack of surprise, there is no 
significant effect to the short time between the service of the new 
documents and plaintiff's opportunity to be heard orally and in 
writing. 

The other aspect of plaintiff's due process claim is an assertion 
that the ITA did not comply with 19 U.S.C. § 1677f(a)(3) (1982) ® and 
19 C.F.R. 353.26 (1983) 7 requiring the recording of certain ex parte 
contacts. It appears that eventually all ex parte contacts were re- 
corded, but apparently not in time for plaintiff to have notice of 
them before its final submission concerning reconsideration. Exam- 
ination of the record shows that the only substantive discussions 
that occurred were between interested parties and lower level 
agency employees, not covered by the statute and regulations. The 
contacts with covered officials were so nonsubstantive that plaintiff 
could not have been injured by failure to timely record such con- 
tacts. Therefore, if belated recording resulted in technical viola- 


tions of the statute or regulations, plaintiff was not thereby preju- 
diced. 

For these reasons judgment is granted defendant and this action 
is dismissed. 

Dated: New York, New York, this 8th day of August 1984. 


® 19 U.S.C. 1677f, Access to information, reads in part: 
(a) Information generally made available.— 


* ~ . . . . . 


(3) Ex parte meetings.—The administering authority and the Commission shall maintain a record of ex 
parte meetings between— 

(A) interested parties or other persons providing factual information in connection with an investiga- 
tion, and 

(B) the person charged with making the determination, and any person charged with making a final 
recommendation to that person, in connection with that investigation. 
The record of the ex parte meeting shal! include the identity of the persons present at the meeting, the 
date, time, and place of the meeting, and a summary of the matters discussed or submitted. The record 
of the ex parte meeting shall be included in the record of the proceeding. 

719 C.F.R. § 353.26, Ex parte meetings, reads: 

A written memorandum will be prepared of any ex parte meeting between (a) any interested party or 
other person providing factual information relating to a determination in the proceeding and (b) the person 
to whom the authority to make determinations under the Act has been delegated (the Assistant Secretary 
for Trade Administration) or the person making a final recommendation for decision to such person (the 
Deputy Assistant Secretary for Import Administration). Such memorandum shall be prepared as expedi- 
tiously as possible. It shall be included in the official record. The memorandum of such ex parte meeting 
shall include the date, time and place of the meeting, the identity of all persons present, and a non-confi- 
dential summary of the.matters discussed or then submitted. Normally this memorandum shall be prepared 
by one of the Government participants at the meeting. If the Assistant Secretary or Deputy Assistant Secre- 
tary directs that the memorandum be prepared by a non-government participant, the Assistant Secretary or 
Deputy Assistant Secretary (whichever directs preparation by a non-government participant) shall act expe- 
ditiously to approve and include in the record such memorandum. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


JUDGMENT 
JANE A. RESTANI, Judge 


MELAMINE CHEMICALS, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 80-6-00878 


This case having been submitted for decision and the Court, after 
deliberation, having rendered a decision herein; now, in conformity 
with that decision, 

IT IS HEREBY ORDERED: That the amended determination of the 
International Trade Administration is affirmed; and it is further 

ORDERED: That this action be and the same hereby is dismissed. 


Judge of the United States Court of International Trade. 


Dated: New York, New York, August 8, 1984. 

















Decisions o 
Court of I 


Abstracte 


The following abstracts of decisions of the 
published for the information and guidance of 
decisions are not of sufficient general interest t< 
to customs officials in easily locating cases and t 





f the United States 
ternational Trade 


Abstracts 


d Protest Decisions 


DEPARTMENT OF THE TREASURY, August 15, 1984. 
United States Court of International Trade at New York are 
officers of the customs and others concerned. Although the 
0 print in full, the summary herein given will be of assistance 


racing important facts. 
WILLIAM VON RAAB, 


Commissioner of Customs. 





JUDGE & 
DECISION 
— DATE OF PLAINTIFF T NO. 


P84/260 Ford, J. Frederick Wholesale Corp. | 79-3-00549 | Item 386.0¢ 


August 10, 40% 
1984 


Re, C.J. Personal Electronics Inc. Item 740.34 
August 14, Item 740.38 
1984 Item 774.55 

Various 


Personal Electronics Inc. Item 740.34 
Item 740.35 
Item 774.5£ 

Various 


Border Brokerage Co. 75-5-01173 | Item 657.2( 
9.5% 





)4 


Item No. and Rate 


Item 706.22 
15% 


Item 688.36 
5.3%, if entered 
on or after Jan. 
1, 1980, and 
before Jan. 1, 
1981, or 5.1% if 
entered on or 
before Jan. 1, 
1982 


Item 688.36 
5.38% 


Item 666.00 
Free of duty, 
merchandise 
listed on 
Schedule “B”, 
wire rope 
implements 

Item 664.05 
5% merchandise 
listed on 
Schedule “B”, 
mechanical 
excavating 
machinery 


Agreed statement of facts 


Executive Order 12371 July 
12, 1982 


Executive Order 12371 July 
12, 1982 


Border Brokerage v. US., 2 
CIT 326, 533 F. Supp. 1339 
(1981), aff'd CAFC, C.A.D. 
82-15 (May 11, 1983) 


Border 
supra 


Brokerage v. US., 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Luggage 


Los Angeles 
Electronic LCD watches with 
accessories 


Los Angeles 
Electronic LCD watches with 
accessories 


Blaine, WA 
Agricultural implements 


vs 
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Ford, J. Border Brokerage Co. 80-11-00073 | Item 65 
August 14, 9.5% 
1984 


P84/265 Ford, J. National Presto Industries, | 78-6-00997 | Item 650 
August 14, Inc. 17% 
1984 


P84/266 Ford, J. National Presto Industries, | 79-4-00721, | Item 650 
August 14, Inc. etc. 17% 
1984 





Item 692.30 
Free of duty 
merchandise 
listed on 
schedule “B” 
grouser bars and 
caps 


Border 
supra 


Brokerage v. US., 


Item 666.00 
Free of duty 
merchandise 
listed on 
schedule “B”, 
wire rope 
implements 

Item 664.05 
5%, 
merchandise 
listed on 
Schedule “B”, 
mechanical 
excavating 
machinery 

Item 692.30 
Free of duty 
merchandise 
listed on 
schedule “B”, 
grouser bars and 
caps 


Border Brokerage v. US., 2 
CIT 326, 533 F. Supp. 1339 
(1981), aff'd CAFC, C.A.D. 
82-15 (May 11, 1983) 


Border 
supra 


Brokerage v. US., 


Border 
supra 


Brokerage v. US., 


Item A651.47 
Free of duty| 


National Presto Industries, 
Inc. v. U.S., 6 CIT —, Slip 
Op. 83-91 (Sept. 2, 1983) 


Item A651.47 
Free of duty 


National Presto Industries, 
Inc. v. U.S., 6 CIT —, Slip 
Op. 83-91 (Sept. 2, 1983). 


Blaine, WA 
Agricultural implements 


Houston 
Metals and metal products 


Seattle Metals and metal 
products 


9 
5 
2 
° 
Zz 
a 
° 
= 
: 
= 
f 
8 
z 
4 
° 
= 
2 
= 
wa 
Zz 
> 
3 
° 
Z 
> 
= 
= 
> 
9 
& 


gg 








Index 


U.S. Customs Service 
Treasury decisions: 
Foreign currencies; Daily rates: 
7/2-6, 1984 


7/23-27, 1984 
7/30-31, 1984 

Recordation of trade name: 
Drackett Company, The 
Westwood Pharmaceuticals, Inc 
Zimmer, Inc 


Customs Service Decisions 


Classification: 
Approval, to purge foreign assembly plants for foreign source parts .. 84-72 
Combination clock-radio and telephone 

Drawback: 


Foreign trade zones: Status, vacuum cleaner bags manufactured in an 
FTZ from imported materials 
Value: Transaction value, currency fluctuations 
Vessels: 
Denial of waiver, coal topping-off service 
Foreign repairs, American-flag vessel 


U.S. Court of Appeals for the Federal Circuit 


Appeal No. 
Belcrest Linens v. The United States 
V. G. Nahrgang, f/a Anthony Paglialungo v. The United States 
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